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Stopping Payment Check Given Payment 
Draft 


general rule the drawer uncertified check may 
stop payment any time before the bank accepts the check; 
and where the drawee draft gives check payment 
the draft and stops payment before the check presented, 
because the discovery fraud the part the drawer, 
neither the drawee nor the collecting bank will liable 
the bank which forwarded the draft for collection and credited 
the drawer with the amount thereof. This the holding 
the case Lipshitz Lindsay National Bank, Rep. 
(2d) 874, decision the Court Civil Appeals Texas. 

this case appeared that one Karchmer drew draft 
Louis Lipshitz, who was engaged business the city 
Waco, Texas, for the sum $645.72, payable the order 
the Lindsay National Bank. the draft Karchmer attached 
bill lading covering car supposed loaded with 
80,000 pounds junk, rubber, and scrap. was also 
attached the draft invoice purporting show the con- 
tents the car. 

The Lindsay Bank advanced Karchmer the full amount 
the draft, and sent the draft with the bill lading and 
invoice attached the Citizens’ National Bank Waco, with 
instructions collect the draft and return the money the 
sender. 

The Citizens’ National Bank presented the draft Lip- 
shitz, who gave his check upon the Liberty National Bank 
Waco for the full amount the draft, and the bank delivered 
him the draft, bill lading, and invoice. Lipshitz then 
opened the car and upon inspection the contents dis- 
covered that did not contain the articles shown the bill 
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lading and invoice, but contained only quantity material 
the total value about $54. Lipshitz then notified the 
Liberty National Bank not pay the check which had 
given it. This notice was given about one hour after the 
delivery the check and reason the notice payment was 
refused upon presentment. Lipshitz immediately returned 
the Citizens’ National Bank the draft, bill lading, and in- 
voice, and refused accept the shipment from the railroad 
company Waco. The Citizens’ National Bank returned 
the Lindsay National Bank the draft, with the bill lading 
and invoice attached, and notified the Lindsay Bank Lip- 
shitz’s refusal accept the shipment and pay the check. 

Suit was brought the Lindsay National Bank against 
the Citizens’ National Bank, Louis Lipshitz, and Karchmer, 
recover the amount which the Lindsay Bank had advanced 
Karchmer the time took over the draft. Judgment 
was rendered denying the plaintiff recovery against Karch- 
mer, but awarding the plaintiff recovery against the Citizens’ 
National Bank and Lipshitz. From this judgment the Citi- 
zens’ National Bank and Lipshitz appealed. 

The facts showed that the Citizens’ National Bank accepted 
the check the usual course business and without any 
understanding with Lipshitz that the check would un- 
conditional payment the draft, irrespective whether 
not the check should collected. The findings the trial 
court also established that prior occasions drafts drawn 
Karchmer Lipshitz were handled the same manner 
the draft this case. The trial court also found that was 
negligence for the Citizens’ National Bank deliver 
Lipshitz the draft, bill lading, and invoice, without requir- 
ing payment money its equivalent; and that the accept- 
ance the Citizens’ National Bank the check was the 
risk the defendant bank. This finding the trial court 
was made spite showing the part the Citizens’ 
National Bank that was the custom banks accept 
payment drafts checks solvent individuals. 

The Court Civil Appeals Texas reversed the judg- 
ment. That court held that the acceptance the check 
the Citizens’ National Bank did not constitute payment 
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the draft, and that view the custom banks accept 
checks solvent individuals payment drafts, the Citizens’ 
National Bank was not guilty negligence failing collect 
the draft money instead accepting check payment. 
The Court Civil Appeals further held that Lipshitz could 
not held liable the theory that accepted the draft, 
since did not indorse the draft his acceptance it, but 
merely delivered his check for the amount thereof. These 
holdings are discussed the following paragraphs quoted 
from the opinion: 


The facts all show that the Citizens’ National Bank accepted the 
check the usual course business without any understanding 
agreement with Lipshitz that the same would unconditional 
payment the amount thereof, irrespective whether not 
would collected. Under those circumstances, manifestly, the court 
erred holding that such acceptance the check was full satisfac- 
tion the draft although was never fact paid; and especially 
after Lipshitz discovered the fraud attempted the drawer the 
draft. See Middlekauff State Banking Board, 111 Tex. 561, 242 
442. Furthermore, Corpus Juris, 701 the following said: 

general rule the drawer uncertified check can revoke 
his order for the payment his funds, banking phraseology 
‘stop payment’ any time before the bank’s acceptance the check, 
and the bank bound such revocation and has right pay 
the check after notice thereof.” 


Those findings that the draft controversy was handled the 
same manner other drafts the same drawer were handled 
prior occasions, and that was the custom banks accept 
payment drafts checks solvent individuals, necessarily refutes 
and overcomes the further finding that the Citizens’ National Bank 
was guilty actual negligence failing collect the draft money 
instead accepting check payment therefor; and, plaintiff’s 
cause action against the Citizens National Bank being based entirely 
upon such alleged negligence the part defendant bank, 
should have been rendered favor the defendant bank reason 
that fact alone; and this connection noted that, according 
plaintiff’s pleadings and its evidence, the draft was sent the 
defendant bank for collection, and not merely procure Lipshitz’ 
acceptance it. Another reason why the plaintiff failed establish 
right recovery against the Citizens’ National Bank was that 
suffered damage result the failure that bank collect 
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the draft, since that draft with bill lading and invoice were all 
returned the plaintiff bank; thus leaving the latter bank all the 
rights had under those instruments, before they were ever sent off 
for collection the draft. 

Section 132, article 5941, Rev. Civ. Statutes 1925, included 
what known the “Negotiable Instruments Act,” reads follows: 

“The acceptance bill the signification the drawee his 
assent the order the drawer. The acceptance must writing 
and signed the drawee. must not express that the drawee will 
perform his promise any other means than the payment money.” 

First National Bank Goree Tally, 115 Tex. 591, 285 
612, 613, the Commission Appeals and adopted the Supreme 
Court, the following said: 

“Presentment for payment and presentment for acceptance are 
two different acts well known the law negotiable instruments, 
and the distinction made clear the terms the Negotiable 
Instruments Act. The difference between the object and effect 
presentation for these respective purposes very marked. The 
phrases themselves suggest the material distinction. ‘Payment’ and 
‘acceptance,’ when applied commercial paper, mean very different 
things. Payment extinguishes the debt and puts end the paper 
evidencing the same, while acceptance has the very opposite effect. 
creates new liability upon the part the acceptor, and gives 
new life the instrument.” follows citation several other 
decisions the same effect, including First National Bank Whit- 

Since Lipshitz did not indorse the draft his acceptance it, 
but only delivered his check therefor, the plaintiff had cause 
action against him acceptor. The basis plaintiff’s suit 
against him was upon allegations that did accept the draft; and, 
since countermanded his check after discovered the fraud 
attempted perpetrated upon him Karchmer, undoubt- 
edly had the right do, there was basis for recovery against him. 
Under such circumstances, the plaintiff bank had greater right 
recovery against Lipshitz than Karchmer himself, who had perpetrated 
the fraud. Commercial Bank Chicotah First State Bank Trust 
Co. Santa Anna (Tex. Civ. App.) 153 1175. 

Even though right recovery had been established against 
the Waco Bank Lipshitz, the amount for recovery would have been 
diminished some one the bank balances which Karchmer had 
his credit the plaintiff bank after that bank had been notified that 
the draft had been dishonored and which balance the plaintiff bank 
could and should have applied part payment the draft. Second 
National Bank McGehee (Tex. Civ. App.) 241 287. 
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Receipt Deposit Customer’s Office 

the case State rel. American Surety Company 
New York Haid, Rep. (2d) 100, recently decided 
the Supreme Court Missouri, question was presented 
the effect the Missouri statute 11799, Revised Statutes 
Missouri, 1919) which provides that trust company shall 
maintain branch office receive deposits pay checks 
except its own banking house. The question was whether 
this statute rendered void transaction whereby trust com- 
pany received deposit customer’s office. was held that 
the statute did not have that effect. 

appeared that the People’s Motorbus Company was 
depositor the defendant Wellston Trust Company. The 
motorbus company sometimes made deposits the banking 
house the trust company, and other times deposits were 
received the office the motorbus company the cashier 
other employees the trust company sent there for that 
purpose. The trust company and the motorbus company were 
located the same city. 

All the executive officers the trust company knew 
that deposits were sometimes received the office the motor- 
bus company. The latter company was the only customer 
whom this particular kind service was extended. 

one occasion when the trust company cashier and an- 
other employee were returning from the office the motorbus 
company, they were held and robbed about $4,500, which 
they had just received from the motorbus company. The trust 
company thereafter brought suit against the American Surety 
Company insurance policy bond indemnifying the 
trust company against the direct loss any money which 
the insured had pecuniary interest, which was held the 
insured collateral, bailee, trustee, agent, and whether 
not the insured was liable therefor, through robbery, larceny, 
theft, holdup while the property was transit within 
twenty miles any the insured’s offices covered the 
policy. The surety company contended that was not liable 
the bond for the reason that the transaction whereby the 
trust company received the deposit the office the motor- 
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bus company was void under section the Missouri 
Revised Statutes. 


was held the St. Louis Court Appeals that the 
statute did not relieve the surety render void voidable 
its instance the transaction whereby the trust company 
received the deposit. The case was reviewed the Supreme 
Court Missouri, which upheld the decision the Court 
Appeals. The reasons the Supreme Court for holding that 
the receipt deposit the trust company the office 
the motorbus company was not void transaction are set forth 
the following paragraphs quoted from the opinion: 


are not liberty inquire into the correctness the Court 
Appeals’ construction section 11799, Rev. St. Mo. 1919, holding 
the statute did not render void the act the Wellston Trust Company 
receiving the deposit the People’s Motorbus Company the 
latter’s office. Our sole province ascertain whether the opinion 
conflicts with previous controlling decisions this court. State 
rel. Tummons Cox, 313 Mo. 672, 677, 282 694. The relator 
does not contend the precise question has ever been passed here. 
The only Supreme Court case cited, ever decided far are 
advised, bearing that part the statute, State rel. Barrett 
First Nat’l Bank, supra, 297 Mo. 397, 249 619, 
918, which holds that under the companion section 11737, national 
banks have authority maintain branch banks this state—a 
very different thing. But the relator contends the opinion contravenes 
general principles announced other cases and apposite rulings based 
similar facts. 

not think so. Without going over again the cases cited 
the relator—for have reviewed them too fully 
sufficient say they prescribe formula which made incumbent 
the respondent judges rule the cause otherwise than they did. 
may granted, and true, that when contract particular 
transaction corporation (or individual person, for that matter) 
“expressly prohibited law,” void. National Bank Com- 
merce Francis, supra, 296 Mo. loc. cit. 196, 246 loc. cit. 333. 
may further granted that some statute should construed 
rendering void and illegal any and every specific and particular act 
done the line course business banned thereby—and this even 
though the statute contains express declaration that effect; so, 
also, sometimes, when the statute imposes penalty for violation 
thereof. The case Tri-State Amusement Co. Forest Park High- 
lands Amusement Co., supra, 192 Mo. 404, 1020, 
688, 111 Am. St. Rep. 511, Ann. Cas. 808, stressed 
the relator this point. 
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But not true that statutory prohibition against specified 
course business conduct always tantamount denunciation 
void each and every individual corporate act variance there- 
with. better illustration that fact can found than section 
art. 12, the Constitution Missouri, which provides “no corpo- 
ration shall engage business other than that expressly authorized 
its charter nor shall hold any real estate for any period longer 
than six years, except such may necessary and proper for carry- 
ing its legitimate business.” has long been the settled doctrine 
this state that even this provision our fundamental law does not, 
the instance private suitor, nullify the particular transactions 
corporation carrying business holding real estate 
violation the section after they have been fully executed, executed 
the other party. Schlitz Brewing Co. Mo. Poultry Game Co., 
287 Mo. 400, 408, 229 813, 816; Farmers’ Traders’ Bank 
Harrison (Mo. Div. (2d) 755, 758; Title Guaranty 
Trust Co. Sessinghaus (Mo. Sup. Div. (2d) 1001 (No. 
28097, motion for rehearing overruled June 3). 

Neither can the decisions just cited and others like tenor 
distinguished the ground that the constitutional provision 
general, whereas section 11799 specifically mentions and forbids the 
reception deposits trust company except its own banking 
house. For the provision the Constitution with reference holding 
real estate specific, and said the Schlitz Brewing Case, quot- 
ing from Texas decision (Bond Mfg. Co., Tex. 309, 
691), “In many cases [and these our opinion the most authorita- 
tive] where the statute has specific, but the same time implied, 
application, the doctrine estoppel against the beneficiary 
executed contract not changed.” (Italics ours.) other words, 
though the legislation explicit its reference things forbidden, 
yet construction the law whole fair implication 
arises that acts done violation thereof shall void—or, put 
another way, the implications from other parts the statute 
equalize overcome whatever inferences might otherwise drawn 
that any individual act the class proscribed shall void—then such 
particular acts will not held void, against party who has per- 
formed his side the transaction. 

Without continuing this abstract discussion further, our conclusion 
that the mere presence the statute, section 11799, Rev. St. Mo. 
1919, the proviso forbidding trust company from maintaining 
branch trust office and from receiving deposits except its own 
banking house, did not itself render void the particular transaction 
complained this case reason any general fixed principle 
statutory construction anounced the controlling decisions 
this court; that many things beside the mere letter statute may 
enter into its construction, these varying with the particular legislation 
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and that decision cited the relator can said 
based facts similar those presented this record 


make the respondents’ (Judges the Court Appeals) opinion 
conflict therewith. 


Tax National Bank Shares Invalid 


The United States Circuit Court Appeals has affirmed 
the decision the United States District Court the case 
Public National Bank New York Keating, holding 
invalid the provision the New York Tax Law imposing 
tax national bank shares, that law was construed and 
applied. The law question was effect during the years 
1923 1926, inclusive. The opinion the United States 
Circuit Court Appeals was reported the New York Law 
Journal February 1931. The opinion the District 
Court was reported the August, 1930, issue the Banking 
Law Journal page 639. 

The law under discussion exempted from taxation all 
intangible personal property except shares stock banks 
banking associations and other moneyed capital coming into 
competition with the business national banks. The law 
provided that the stockholders every bank banking 
association should taxed the rate one per cent. upon 
the value their shares stock, the value each share 
bank stock being ascertained adding together the amount 
the capital stock, surplus and undivided profits the bank 
and dividing the result the number outstanding shares. 

Section 5219 the United States Revised Statutes (12 
USC 548) permits the various states tax national bank 
stock under conditions set forth therein. The section provides 
part follows: 


the case tax said shares the tax imposed shall not 
greater rate than assessed upon other moneyed capital the 
hands individual citizens such states coming into competition 
with the business the national banks. Provided, that bonds, notes 
other evidences indebtedness the hands individual citizens 
not employed engaged the banking investment business and 
representing merely personal investments not made competition with 
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such business, shall not deemed moneyed capital within the meaning 
this section. 


this case the Public National Bank sought enjoin the 
collection taxes assessed under the provisions the New 
York Tax Law against shareholders the bank. The Circuit 
Court Appeals held that the tax assessed was invalid for 
the reason that the law under which was assessed, with the 
construction placed upon the New York Court 
Appeals, has discriminated against national bank shareholders. 
support its decision the court pointed decisions the 
New York Court Appeals, holding that moneyed capital 
employed number businesses, such general stock 
brokerage business, the business purchasing corporate bonds 
secured real estate mortgage and selling them profit 
customers for cash, and the business dealing installment 
paper, was not competition with national banks. 

The question the discrimination against holders 
national bank stock discussed fully the following para- 
graphs quoted from the court’s opinion: 


The Court Appeals the State New York has construed 
and defined the state taxing act its practical operation and 

series decisions that court has held that moneyed capital 
not competition with national banks where employed general 
stock brokerage business (People rel. Broderick Goldfogle, 242 
Y., 540; People rel. Bonner Goldfogle, 242 Y., 541; People 
rel. Berdan Goldfogle, 242 Y., 542). Also the business 
purchasing corporate bonds secured mortgages real estate and 
selling such bonds profit its customers for cash (People rel. 
Peabody, Houghteling Co. Goldfogle, 242 Y., 543; the business 
factoring and commission merchant selling for financing textile 
mills (People rel. Talcott Goldfogle, 242 Y., 544); the 
business dealing installment paper, which comprised contracts 
conditional sales, leases, mortgages notes, all evidencing sale 
merchandise the installment deferred payment plan (People 
rel. Bankers Commercial Security Co. Goldfogle, 242 Y., 
545) stock brokerage business engaged buying and selling 
stocks for customers (People rel. Benkard Goldfogle, 242 Y., 
546). The construction thus placed upon the state Tax Act the 
highest court New York has limited the authority the city and 
state officials assess and collect moneyed capital which think 
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was employed competition with national banks. The court said 
People rel. Pratt Goldfogle (242 Y., 303) that construed 
and interpreted the state Tax Statute limiting the moneyed capital 
competition with national banks that, whose characteristic and 
principal purpose brought into rivalry with the business banks. 
pointed out that there was capital employed individuals the 
stock brokerage business, and times carrying the stock 
customers margin well dealing funds the factoring 
business; the business purchasing conditional sales contracts 
calling for payments installments, and pointed out that this loaning 
money competition was indirect and remote and was simply 
incidental the main business, which was not competitive one, and 
that therefore the moneyed capital employed under such circumstances 
did not come within the meaning the statute. 

The construction placed the highest court New York upon 
its Tax Act the cases referred effect that only such money 
competition with national banks comes into the market 
business rivalry arising out the continuous and regular use 
capital employment operation, having for its primary and 
characteristic purpose, distinguished from some incidental opera- 
tion detail, the transaction some branch business which may 
carried the national banks: This construction the statute 
with its limitations has been followed the taxing officials. was 
peculiarly subject the state court’s construction (Christy 
Pridgeon, Wall., 196; Knights Pythias Myer, 265 S., 307) 
and such construction having already been acted upon the taxing 
officials, if, thus construed and applied the facts this case, 
discriminates, the act invalid (Mont. Nat. Bank Yellowstone 
County, 276 S., 499; Cudahy Parramore, 263 S., 418; Ward 
Gow Krinsky, 259 S., 503; Clement Nat. Bank Vermont, 231 
S., 120). 

After this construction the New York court the Supreme Court 
the United States decided First National Bank Hartford (273 
548) and Minnesota First Nat. Bank St. Paul (273 
561). These cases hold substantially that there such discrimination 
violate section 5219, S., where moneyed capital, substantial 
amount comparison with the capitalization national banks, 
employed either business private investors the same sort 
transaction those which the national banks engage and the 
same locality where they business, and only personal investments 
which are not competition are excluded from moneyed capital. 
Moreover, was said that the restriction was intended prevent 
discriminatory taxation favor capital invested institutions 
individuals engaged either similar businesses particular 
operations and investments like those national banks. was 
intended that the federal restriction should apply where the competi- 
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tion exists only with respect particular features the business 
national banks, and where moneyed capital employed substantially 
the loan and investment features banking, making invest- 
ments way loan, discount otherwise, notes, bonds other 
securities with view sale repayment. was held not 
directed merely discriminatory taxation which favors competing 
banking business. And the competition intended arises not from the 
character the business those who compete, but from the manner 
employment capital them. Thus was said that competition 
guarded against may arise from the employment capital invested 
business the employment capital invested institutions 
individuals particular operations investments like those 
national banks, including investments individuals out surplus 
funds used investment and reinvestment bonds, mortgages and 
other evidences indebtedness. cases hold that competition 
sufficiently established where made appear that national 
banks and competing investors are both seeking and securing, the 
same locality, capital investments the same class, and the court, 
construing section 5219, did not imply that equality taxation under 
the federal statute refers only moneyed capital invested business 
substantially identical with the business carried national banks. 

The court below found that for the year 1926 the moneyed capital 
assessment rolls disclosed stockholders national banks the City 
New York were assessed national banks situated else- 
where the state were assessed $133,052,330.71 total $703,082,- 
904.71. Only 150 individuals were assessed for moneyed capital 
the City New York and elsewhere the state. 150 indi- 
viduals were assessed $50,320,100, and the $749,502.18, total 
$51,069,602.18 the aggregate, which the tax per cent. 
amounted 100 corporations were assessed for 
moneyed capital the City New York and elsewhere the state; 
that the assessment against the 100 corporations was but $50,239,300, 
and against the remaining corporations $1,004,177.52, aggre- 
gate $51,243,477.52. the 150 individual assessments this 
1926 assessment roll New York City were against statutory 
bankers and against members firms engaged the banking 
business. Fifty-two the individuals assessed elsewhere the 
state were private bankers. Further, the court said that the assess- 
ment competitive moneyed capital New York City alone shrank 
from $522,401,768 1923, $463,817,731 1924, and $503,269,850 
1925, $100,559,400 1926, when the Pratt case was decided. 
The court found that “in 1926 billions dollars were employed 
thousands brokers private bankers, bond dealers, individual investors 
surplus funds, firms and corporations the City New York and 
elsewhere the State New York investing and reinvesting, deal- 
ing bonds, notes, commercial paper, acceptances, real estate, mort- 
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gages and other securities and evidences debt, lending money 
call time, with without security, discounting commercial paper 
and making loans advances customers upon collateral security, 
and that they did substantially the same manner did national 
banks the City New York and elsewhere the state, and that 
doing they competed with the business national banks.” 

The record justifies these conclusions the court. Thus 
satisfactorily established that large sums competitive moneyed 
capital were exempt from that taxation which was imposed upon 
national bank shares. National bank shares were required sustain 
far heavier burden taxation than was imposed upon this very 
substantial amount competitive money the hands other individ- 
uals, institutions and corporations the state. 

Congress permitted the state tax bank shares only enacting 
statute intended consistent with section 5219, whose scope, 
its construction and application, would limited that the resulting 
tax burdens would fall heavier upon such banking shares than 
any competing moneyed capital, substantial amount, the hands 
individual citizens. The New York State Act, with the construction 
placed upon the state’s highest court, has discriminated against 
national bank shareholders and imposed heavier burden them, 
contrary and violation section 5219 the Revised 
Statutes. The tax here assessed therefore invalid. 


Trust Company Liable for Injury Caused 
Defect Building Under Its Control 


The extent the responsibilities assumed trust com- 
pany when accepts appointment trustee under will 
was brought out recent decision the Supreme Court 
Missouri, Streicher Mercantile Trust Co., Rep. 
(2d) 1065. This action was brought against the trust company 
painter recover damages for injuries resulting from 
fall which occurred while was painting building which 
the trust company, trustee under will, had charge. The 
fall was due defective window sash which the plaintiff 
grasped support himself while engaged the work 
painting. charge negligence was based the fact that 
the person connected with the trust company’s real estate 
department who had charge building affairs had knowledge 
the defective condition the sash and had failed warn 
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the plaintiff. The facts are set out more detail the follow- 


ing paragraphs quoted from the court’s opinion: 


The trust company had charge and control building 
trustee under will. One Friel, connected with its real estate depart- 
ment, was its supervisor repairs. June, 1925, the trust company, 
through Friel, contracted with Dowling Co. for the painting the 
exterior the building. Friels’ authority act for the trust 
company not questioned. Plaintiff was one the painters employed 
Dowling Co. this work, and while engaged was injured 
falling from second story window, the sash which was painting. 
The window which the sash formed part was oval window 
located semicircular tower opening from office room. 

About month before plaintiff’s injury Miss Fentwengler, 
employed said office, discovered that the window was defective 
condition, such that the window sashes, both lower and upper, could 
easily pushed outward held only the ropes upon 
which they were suspended. Sometimes the wind would push out the 
sashes. This condition was reported and demonstrated Friel, who 
thus became possessed actual knowledge thereof, but nothing was 
done remedy prior plaintiff’s injury. 

Plaintiff had been engaged the painting work five six days 
prior his injury. Before beginning the work, assistant, 
plaintiff’s direction, had made inspection the building see 
“if everything was all right,” and had reported plaintiff that every- 
thing was all right. Plaintiff had knowledge notice the 
defective insecure condition the sash window prior his 
injury. Neither Friel nor any one else had notified warned him 
his employers any the workmen engaged the work, nor had 
plaintiff noticed anything about the sash window indicate the 
condition above mentioned. moved and down, “as normal 
sash usually does,” and the eye appeared all right. 

the time his injury plaintiff was applying the second coat 
paint the sash. the application the first coat ladder 
had been used, but applying the second coat was not practicable 
use ladder, owing the oval shape the window and the fact 
that neatness and nicety finish were necessary, which could not 
effected from ladder. The customary and proper method doing 
second coat work was for the painter stand the sill with his body 
outside the window, steading himself holding the sash with one 
hand. Plaintiff had finshed painting the second coat about fifty 
window sashes the building, doing the work from the window sills 
the usual way, above described, before coming this one, and, 
while was doing, defendant’s inspector had been the ground 
from time time, and had seen him engaged, and therefore knew 
was doing the work that manner. 
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Coming the window question, plaintiff raised the lower sash, 
placed his paint pot the sill, climbed out the sill, and lowered 
the upper sash about two feet. Taking hold the upper part thereof, 
reached down take dip paint from the pot, and the 
gave way and pulled out, precipitating plaintiff and window sash 
the sidewalk about twenty feet below, and inflicting upon plaintiff 
severe injuries, for which 


the trial the court instructed the jury (instruction 
No. that “if you find and believe from the evidence this 
case that the window sash mentioned the evidence was reason- 
ably safe for the purpose for which was constructed and 
maintained, then there can recovery this case against 
defendant Mercantile Trust Company, and your verdict must 
for that defendant.” 

The jury decided favor the defendant. Upon the 
appeal was held that, under the circumstances, the instruc- 
tion above-quoted was erroneous and the decision the lower 
court was reversed and the case remanded for new trial. 
reversing the lower court the Supreme Court said: 


are the opinion that the giving defendant’s instruction 
No. was reversible error. directed verdict for defendant, 
the jury found that the window sash was reasonably safe “for the 
purpose for which was constructed and maintained,” ignoring other 
allegations negligence which plaintiff’s evidence tended prove. 
instruct, such circumstances, is, reversible error. See 
Brooks Menaugh (Mo. Sup.) 284 803; Bussey Don (Mo. 
Sup.) 259 791; Horigan Realty Co. Honan (Mo. Sup.) 275 
949, 955; Spindler Wells (Mo. Sup.) 276 387. 
tiff’s evidence showed that applying the second coat paint the 
window sashes stood upon the window sills with his body outside 
the windows and held the sashes for support; that such was the 
only way which the work could done properly, and was, more- 
over, the customary method experienced painters doing such 
work; that defendant through its mspector knew was following 
that method; the inspector, having seen him working the other 
windows before reached the one question, therefore should have 
anticipated that would continue the same manner, and that, with 
respondent’s knowledge, the window sash question was insecurely 
held place make hazardous for plaintiff attempt paint 
that way. those circumstances respondent owed plaintiff the 
duty warning him the danger which, the evidence shows, was 
unknown plaintiff. warning notice such danger was given. 
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That allegation negligence, pleaded and supported evidence, was 
ignored the instruction complained of. 

his invitation” upon the window sill and holding the sash. 
Respondent (the trust company) says: window sash not 
intended for use trapeze.” No, but plaintiff was employed 
paint the window, and was doing the way such work customarily 
was done. Respondent, contracting for the work, and appellant, 
accepting employment, may reasonably supposed have 
expected, reason the contrary appearing, that the work would 
might done such work was usually done. How can said 
then that plaintiff exceeded his invitation when was “invited” 
the very thing was doing? see merit this contention. 


Setting Off Deposit Against Unmatured Debt 
Prior Insolvency 

generally held that bank which holds unmatured 
note depositor may, upon his becoming bankrupt, apply 
the deposit payment the indebtedness the note. 
was pointed out recent decision the Court Chancery 
New Jersey that bank may not avail itself the right 
set-off prior adjudication. The case question, Rogosin 
City Trust Co. Passaic, 151 Atl. Rep. 834, holds that 
bank which holds the unmatured note corporation may not 
apply the funds the corporation deposit with pay- 
ment the note advance adjudication insolvency 
and the appointment receiver, that such application 
the corporate funds made the bank may compelled 
pay the amount the receiver the ground that has 
received unlawful preference. The facts the case are 
follows: 

The Finery Underwear Company, Inc., which had 
account with the defendant City Trust Company Passaic, 
was adjudged insolvent June 28, 1927, and receiver was 
appointed. The corporation was indebted the defendant 
trust company the sum $5,000 promissory note 
maturing July 27, 1927. This note was indorsed the de- 
fendant Goldstein, who was the president the corporation, 
and another officer the corporation. 
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June 15, 1927, six weeks before the maturity the 
note, and eight days before the adjudication insolvency, 
the defendant trust company, upon the oral direction its 
cashier Goldstein, charged the account the corporation 
with the amount the note. This was done without the 
knowledge the other officers stockholders the corpo- 

Goldstein was not expressly empowered the by-laws 
the corporation authorize the disbursement corporate 
funds. appeared that there was file with the defendant 
trust company copy resolution adopted the board 
directors the corporation relating the withdrawal funds 
from the corporation’s account. This resolution provided that 
the withdrawal corporate funds should upon the check 
the corporation signed two its officers. 

June 16, 1927, and June 21, 1927, the defendant Gold- 
stein and another the corporation withdrew from the 
corporation’s account sums totaling $4,200, for the ostensible 
purpose reimbursing them for loans made the corporation. 
When these withdrawals were made and when the defendant 
trust company charged the amount the note against the 
corporation’s account, Goldstein well knew that the corpora- 
tiou was insolvent. There were also facts which, the opinion 
the court, charged the trust company with notice the in- 
solvency the corporation that contemplated insolvency. 
These facts are summarized the court the following 
language: 

“The corporation’s available assets, when the aforesaid with- 
drawals were made, were insignificant, its liabilities were considerable, 
and its legitimate credit was exhausted. The corporation had practi- 
cally suspended its business from and after June 1927, result 
the embezzlement one its officers considerable its funds. 
Such embezzlement was ascertained the officers the company 
few days prior Decoration Day, embezzler was arrested. 
The affair became one public notoriety. The circumstances under 
which the aforesaid withdrawals $4,200 were made the defendant 
Goldstein and another officer the corporation were unusual that 
the transaction should have put the trust company inquiry 
the reasons therefor. withdrawals were made cash, and some, 
not all, the moneys were turned over the cashier the trust 
company, who gave return therefor cashiers’ check. The proofs 
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herein show that the method resorted the trust company 
charging the account the corporation with the amount the afore- 
said note was unusual. was unusual put the cashier 
the trust company upon inquiry, were diligent, why the 
usual formalities payment check the corporation signed 
two its officers were not complied with. The unusual circumstance 
the oral direction the defendant president, Goldstein, the 
insolvent corporation, the cashier the defendant trust company 
charge the account the corporation with the amount the 
promissory note which its tenor was not due, and upon which note 
Goldstein was indorser, and the charging the trust company 
the amount said note against the account the corporation 
without requisite check therefor, must deemed imputing the 
cashier the trust company, and thus said company, knowledge 
reasonable cause believe that the debtor corporation was in- 
solvent, that contemplated insolvency, and that the charging 
the amount said note against the account the corporation would 
effect preference unauthorized law. All previous withdrawals had 
been check the corporation with signatures officers required 
the resolution and bank signature card hereinabove mentioned. 
When prior promissory notes became due, payment thereof was made 
check the corporation containing requisite signatures officers.” 


The court held that the charging the corporation’s 
indebtedness against its account constituted unlawful pref- 
erence and that the bank was liable the receiver for the 
amount which received from the assets the corporation 
reason the preference. The court also held that the 
defendant Goldstein was also liable the receiver for the 
amount question and also for the amounts which and 
the other officer withdrew from the corporation’s account. 

The following paragraphs are quoted from the opinion 
the court: 


“The proofs herein evidence that the defendant Goldstein sought 
obtain unlawful preference payment indebtedness owing 
him the corporation, and that the trust company sought 
obtain unlawful preference the sum $5,000 the note afore- 
said before payment such note was due, when the debtor corporation 
was known said parties insolvent contemplating insolvency, 
and thus circumvent the prohibition against preferences contained 
section the Corporation Act Comp. St. 1910, 1638). 

“Section the Corporation Act Comp. St. 1910, 1648), 
far relates mutual dealings and just set-offs, cannot avail 
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the defendant trust company the case sub judice because the time 
for the payment the note $5,000, charged against the account 
the insolvent corporation, had not matured, and the corporation 
the time had not been adjudged insolvent. The proofs herein show 
that all times between June and June 23, 1927, the corporation 
was hopelessly insolvent. The audit the corporation’s accountant 
evidences that May 31, 1927, the liquid assets the corporation 
were approximately per cent. its liabilities. The audit made 
the receiver’s accountant evidences that June 23, 1927, the date 
when the bill complaint was filed and receiver appointed, there was 
deficit $10,258.60. That the president the corporation had 
mind its insolvency somewhat evidenced the fact that 
June 10, 1927, series checks which had been made out payment 
creditors were voided the direction President Goldstein, 
although number checks bearing the same date for small amounts 
were issued favored creditors and about the City Passaic. 
The total the voided checks amounted $2,590.90. check 
dated June 1927, the lawyer who filed the bill complaint herein 
was paid the sum $450 therefor. The date said check signifi- 
cant indicative contemplated insolvency proceedings that time. 
May 27, 1927, check was drawn the order cash the sum 
$850, with the explanation, “expenses from May prosecute 
Secretary and Treasurer Charles Fieldsteel for embezzlement.” The 
corporation was without sufficient funds any time between June 
and the date adjudication insolvency pay the trust com- 
pany the sum $5,000, pay the voided checks June 10, 1927, 
and pay Goldstein and Hirsch and other creditors the moneys 
owing them. After June 1927, the corporation did not solicit 
any further trade. Such merchandise orders were received mail 
were filled and shipped. Attention was directed the collection 
outstanding accounts. Between June and June 22, 1927, the unusual 
sum $5,778.06 was collected and deposited the trust company 
account the credit the corporation. 

“It quite apparent that the defendant Goldstein, president 
the corporation, who was indorser the $5,000 trust company note, 
and whom the corporation was indebted for moneys loaned, was 
devoting his attention augmenting the corporation’s bank account 
sufficiently enable him and Mr. Hirsch, another officer the corpo- 
ration, withdraw sustantial sums from the bank funds the corpo- 
ration, and enable said defendant effect exoneration. himself 
from liability the $5,000 note which had indorsed for the corpo- 
ration directing the trust company charge said note against 
the corporation’s bank account. The fraudulent purpose the 
defendant Goldstein clearly manifest the proofs herein. would 
puerile consider, view all the facts and circumstances dis- 
closed the proofs, that the trust company was unaware the 
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machination Goldstein and the financial plight the corporation. 
The corporation was financial weakling from the time its organi- 
zation. The paid-in capital was less than $2,000. Goldstein and 
Hirsch, officers the corporation, withdrew between June and 
June 23, 1927, exclusive the $2,100 each them hereinabove 
mentioned, the sum $850, said for commission, payroll, help, 
and cash for expenses. 

“By virtue section the Corporation Act Comp. St. 
1910, 1644), all the property the insolvent corporation became 
vested the receiver upon his appointment. vested with power 
recover from the defendants Goldstein and trust company the 
moneys paid them contemplation adjudication insolvency 
and appointment receiver for the corporation. Section 
the Corporation Act provides inter alia that, when corporation 
becomes insolvent, neither the directors nor any officer agent 
the corporation shall any wise transfer dispose any its 
property rights credits; nor shall they either them make 
any transfer disposal property rights credits contempla- 
tion insolvency; and every such transfer disposition shall 
utterly null and void against creditors. The complainant receiver 
represents creditors, stockholders, and all other interests. 

not disputed complainant-receiver that corporate funds 
deposit with bank, when corporation adjudged insolvent and 
receiver appointed, may applied way set-off the payment 
the corporation’s indebtedness the bank without violating the 
prohibition against preferences contained section the Corpo- 
ration Act. Receivers Paterson Gaslight Co., Law, 283; 
Butler Commonwealth Tobacco Co., Eq. 423, 319; 
Shields John Shields Construction Co., Eq. 21, 1022. 
Nor disputed that such the rule law where note held 
such bank has not matured the date when the corporation 
adjudged insolvent and receiver appointed. Shields John 
Shields Construction Co., supra; Leech Campbell Duncan, Inc., 
(N. Ch.) 142 364. But bank cannot advance adjudica- 
tion insolvency and the appointment receiver, and contempla- 
tion insolvency, apply the funds insolvent corporation 
deposit with it, and especially under circumstances shown the proofs 
herein, the payment unmatured note said corporation. 
cannot secure pre-existing debt whether not the creditor has 
notice its financial condition. Regina Music Box Co. Otto 
406. The defendants will obliged return the 
complainant receiver the moneys aforesaid which they unlawfully 
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obtained way undue preference. Jessup Thomason, 

“It will advise decree requiring the defendant Goldstein forth- 
with pay the complainant receiver the several sums money here- 
inabove mentioned, with lawful interest from the dates when such 
moneys were received him, and requiring him also pay the 
complainant receiver the sum $5,000, which through his machination 
was paid the defendant City Trust Company Passaic 
unlawful preference violation the provisions section the 
Corporation Act. will advise decree requiring the defendant City 
Trust Company Passaic forthwith pay the complainant 
receiver the sum $5,000, with lawful interest from June 15, 1927, 
for the unlawful preference obtained said defendant from the assets 
the insolvent corporation, violation the provisions section 
the Corporation Act. The complainant receiver will, course, 
entitled only the sum $5,000, which lawful interest, and payment 
thereof either the defendants will suffice satisfy the decree 
with respect thereto.” 


Be 
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the law banking and negotiable instruments 


BANK CASHING CHECK ENTITLED 
RECOVER FROM DRAWER 


Farmers’ State Bank Dickinson Koffler, Supreme Court North 
Dakota, 232 Rep. 307 


Section the Negotiable Instruments Law provides that 
holder deemed prima facie holder due course; 
but when shown that the title any person who has nego- 
tiated the instrument was defective, the burden the holder 
prove that some other person under whom claims 
acquired the title holder due course. But the last mentioned 
rule does not apply favor party who became bound the 
instrument prior the acquisition such defective title.’’ 

Under this section was held that bank which, the usual 
course business, cashed check presented was entitled 
recover the amount the check from the drawer, who stopped 
payment the check, where appeared that the check was in- 
dorsed blank the payee and was then lost stolen from 
him. 

check, the amount which expressed figures $250.00 
and words ‘‘Two Hundred and 50/100ths held 
check for $200.50 under section the Negotiable In- 
struments Law, which provides that where the amount nego- 
tiable instrument expressed words and also figures and 
there discrepancy between the two, the sum denoted the 
words the sum payable. 


Action check the Farmers’ State Bank Dickinson 
against Koffler. Judgment for plaintiff, and defendant appeals. 

Modified and affirmed. 

Jacobsen Murray, Mott, for appellant. 

Sturgeon, Dickinson, for respondent. 


NUESSLE, J.—This action brought recover check 
which payment was stopped the drawer. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 589, 82. 
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The facts were stipulated, and, far pertinent, are briefly 

follows: September 15, 1928, the defendant drew check the 
Farmers’ Merchants’ Bank New England which had 
account, payable the order Kenneth Davis. The consideration 
therefor was $250, and the check was intended for that amount. 
The sum payable was written figures but the body 
the instrument was expressed ‘‘Two Hundred and 50/100ths 
Davis indorsed the check. Then was lost him 
stolen from him. about the October the check was 
presented some one the plaintiff bank, which cashed the 
usual course business. Plaintiff was not acquainted with Davis 
with the bearer who presented the check. Thereafter Davis and the 
defendant learned that plaintiff had cashed the check, and the de- 
fendant notified the drawee bank not pay the same. The check was 
transmitted the plaintiff the usual course for collection and 
remittance, but, acting under the notification from the defendant, the 
drawee bank refused pay the same, and was protested. the 
meantime, and after the defendant had learned that the plaintiff had 
vashed the check, defendant gave Davis another check for $250 
lieu the original. Plaintiff now brings this action recover. The 
was tried the court without jury; the facts being stipulated. 
The court found for the plaintiff and ordered judgment his favor 
for the sum $250, plus protest fees, together with interest thereon 
from the date the protest. Defendant appeals. 

Defendant his answer, after admitting the execution the 
check, denies the indorsement Davis, the payee, and further 
that the plaintiff due course and the regular course 
business cashed said check and alleges that the payment said 
the plaintiff was negligent and did not ascertain the identity 
the payee named said check nor the identity the bearer 
said check whom the alleged payment was made and that plaintiff 
did not require the bearer said check endorse said check and 
that plaintiff showed lack good faith taking and paying said 
check; that the bearer such check whom plaintiff made payment 
was not the payee named said check and was not the owner said 
and had title right possession said check; that 
the payee named said check had never any time delivered said 
check the bearer whom plaintiff made payment; that defendant 
stopped payment said check the drawee bank for the reason 
that said check was unlawfully possession the party whom 
plaintiff made payment and that payment was made plaintiff with- 
out the endorsement bearer; that defendant soon thereafter 
had obtained information that said check had been stolen from the 
payee, caused notice given plaintiff that effect and not pay 
said 
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holder due course can recover upon negotiable instrument 
indorsed blank the payee and stolen from him. Section 6901, 
Comp. Laws 1913 (section 16, Negotiable Instruments Massa- 
chusetts National Bank Snow, 187 Mass. 159, 959; Poess 
Twelfth Ward Bank, Mise. Rep. 45, 857; Ehrlich 
Jennings, 269, 922, 125 Am. St. Rep. 795, and note, 
Ann. Cas. 1166; Brannon, Negotiable Instruments Law, 148, and 

appears from the stipulation facts, the payee, Davis, had in- 
dorsed the check blank. Accordingly became payable bearer 
and negotiable delivery. Sections 6894 and 6919, Comp. Laws 
1913 (sections and 34, Negotiable Instruments Law); Northern 
Trading Company Drexel State Bank, 521, 164 151. 
The plaintiff was the holder the instrument thus indorsed, and had 
given value for it; the presumption arose that the plaintiff was 
holder due course and that there was valid delivery the instru- 
ment all parties prior the plaintiff. See sections 6901 and 
6944, Comp. Laws 1913 (sections and 59, Negotiable Instruments 
Law); Drinkall Movius State Bank, 10, 724. 
341, Am. St. Rep. 693; Northern Trading Company 
Drexel State Bank, supra; Baird Lorenz, 804, 224 
206, And this was though the instrument had 


been stolen and put into circulation the thief. Twelfth 
Ward Bank, supra. Under section 6937, Comp. Laws 1913 (section 
52, Negotiable Instruments Law) 


holder due course holder who has taken the instrument 
under the following conditions: 

That complete and regular upon its face. 

That became the holder before was overdue, and 
without notice that had been previously dishonored, such was the 
fact. 

That took good faith and for value. 

That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating it.’’ 


Therefore, presumptively, the plaintiff was holder under these 
conditions. 

The defendant concedes that the instrument was complete and 
regular upon its face and had never previously been dishonored; that 
the plaintiff became the holder before was overdue and for 
value. insists, however, that the bearer the check for whom 
plaintiff cashed had defective title within the meaning that 
term defined section 6940, Comp. Laws 1913 (section 55, Ne- 
gotiable Instruments Law), which provides: 

title person who negotiates instrument defective 
within the meaning this chapter when obtained the instrument, 
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any signature thereto, fraud, duress, force and fear, other 
unlawful means, for illegal consideration, when negotiates 


And further insists that the presumption that the plaintiff was 
holder due course arising from the fact possession the instru- 
ment was destroyed the showing that the title the bearer who 
negotiated the instrument the plaintiff was defective. says that 
this result follows under section 6944, Comp. Laws 1913 (section 59, 
Negotiable Instruments Law), which provides: 


holder deemed prima facie holder due course; 
but when shown that the title any person who has negotiated 
the instrument was defective, the burden the holder prove 
that some other person under whom claims acquired the title 
holder due course. But the last mentioned rule does not 
apply favor party who became bound the instrument prior 
the acquisition such defective title.’’ 


And insists that the burden shifted and cast upon the 
plaintiff show affirmatively that took the instrument good 
faith and without notice any defect the title; that the facts 
stipulated not have this effect. support his contentions 
cites and relies upon First National Bank Bratsberg, 876, 

The difficulty with the defendant’s contentions these respects 
that wholly disregards the final sentence section 6944, supra: 
the last mentioned rule does not apply favor party who 
became bound the instrument prior the acquisition such de- 
fective The cases cited are cases where the fraud rendering 
the title defective was the inception the instrument. 
there defect the title far the maker concerned. The 
action not brought against Davis charge him indorsee. 
brought against the defendant maker. The defendant became bound 
the instrument the time delivered Davis. Davis in- 
dorsed the instrument and made payable bearer. against 
Davis, defendant had defense. Defendant now seeking inter- 
pose defense which might have been available Davis only. 

Prouty Roberts, Cush. (Mass.) 19, Am. Dec. 761, 
was held defense action note indorsee against the 
maker that the note was obtained from the payee means fraudu- 
lent representations which the indorsee had knowledge when 
received the note. And Kinney Kruse al., Wis. 183, the 
court held that fraud putting note circulation which will 
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operate defense change the burden proof must fraud 
against the defendant. Chief Justice Dixon there said: ‘‘The fraudu- 
lent putting circulation negotiable instrument which operates 
change the burden proof and upon the plaintiff prove 
his title bona fide holder, where this done fraudulently 
the defendant maker, and not where done the 
payee some intermediate holder party the The last 


sentence section 6944, supra, was apparently intended 


the rule Kinney Kruse the extent, least, continuing 
the burden proof the defendant such the one 
bar. See Brannon, Negotiable Instruments Law, 551; Crawford, 
Negotiable Instruments Law (4th Ed.) 117. Unless this last sen- 
tence interpreted, difficult, not impossible, give any 
reasonable meaning. conclude, then, that section 6944, supra, 
considered whole, does not have the effect shifting the 
plaintiff the burden proving that the holder due course 
the note which sues merely showing the part 
the defendant that the title the instrument was defective against 
some intermediate indorsee. See Voss Chamberlain, 139 Iowa, 569, 
Unaka National Bank Butler, 113 Tenn. 574, 655; Ladd 
Tilton Bank Small, 126 Wash. 216 862; Baird Lorenz, 
supra. follows, then, that the instant case the presumption 
that plaintiff had received the instrument due course operated 
his favor and was sufficient make his case and entitle him 
recovery, unless the stipulated facts had the effect affirmatively 
establishing notice the defect the title lack good faith. 
Now the check was all respects regular excepting for the dis- 
crepancy between the figures indicating the sum payable and the state- 
ment thereof writing. There was nothing about challenge 
the attention the plaintiff when was cashed excepting this dis- 
was taken the usual course business. Full value 
was paid for it. true that the plaintiff did not attempt 
identify the bearer for whom cashed the check, although neither 
Davis nor the bearer was known it. But plaintiff naturally as- 
sumed that the bearer was Davis. When the check was presented, 
the bearer turned the desk stand provided for that purpose and 
there seemed make the indorsement. There was nothing about 
his conduct with respect the matter which was the least suspi- 
cious. Under all these there was nothing about the 


transaction which would charge the plaintiff with notice defect 


the holder’s title tend show want good faith. Section 
6941, Comp. Laws 1913 (section 56, Negotiable Instruments Law) 
Unaka National Bank Butler, supra; Swift Smith, 102 
442, Ed. 193; Ladd Tilton Bank Small, supra. 
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Defendant’s last contention that the writing the check pre- 
vails over the figures, and therefore the check was, far the 
plaintiff was concerned, check for $200.50, rather than for $250. 


There merit this contention. Section 6902, Comp. Laws 1913 
(section 17, Negotiable Instruments Law), provides: 


“Where the language the instrument ambiguous, there are 
omissions therein, the following rules construction apply: 

Where the sum payable expressed words and also 
figures and there discrepancy between the two, the sum denoted 
the words the sum payable; but the words are ambiguous 
uncertain reference may had the figures fix the 


This provision applies the instrument here question. The 
sum denoted the words controls. 

The judgment from which the defendant appeals will therefore 
modified reducing the amount thereof accord with the sum 
payable, denoted the words, together with protest fees and 
interest, and, modified, affirmed. 


PURCHASER UNDELIVERED STOCK 
LIABLE STOCKHOLDER 


Bain Rogers, Supreme Court South Carolina, 155 Rep. 619 


bank issued twenty shares its capital stock the de- 
fendant, who had agreed purchase it. The stock certificate 
was signed the proper officers the bank but the defendant 
did not receipt the stub for the stock. The stock was not 
delivered him but was kept the bank’s safe. never called 
for the stock nor sought obtain possession it. There was 
evidence that gave his note payment for the stock. Upon 
the insolvency the bank was held that the defendant was 
liable stockholder. 


Appeal from Common Pleas Court Dillon County; 
Dennis, Judge. 

Action Bain and others against Rogers and 
others. From order the circuit court, confirming the report 
the master finding against defendants, defendant Schofield 
appeals. 

Gasque, Marion, for appellant. 

Joe Lane, Dillon, for respondents. 


NOTE For similar decisions Banking Law Journal Digest (Third 
Edition) 1185. 
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SMITH, time prior the 19th day October, 
1929, the Bain and others, instituted this action 
against the defendants, Rogers and others, including the ap- 
pellant, Schofield, for the enforcement the statutory liability 
the stockholders the defunct Bank Fork, located 

The cause was referred the master Dillon County, who found 
against the contention the defendants Autrey Carmichael and 
Schofield, apparently the only defendants who contested the action, 
and who denied liability upon the ground that they were not legal 
stockholders the bank the time its suspension business. 

exceptions the report the master, embodying the conclu- 
sion stated, the cause was heard, and the findings the master con- 
firmed the circuit judge, Hon. Dennis, the 19th day 
October, 1929. 

The appeal taken from this order the defendant 
Schofield, and presents for the determination the court the single 
question whether was stockholder the bank the time 
its failure. 

will observed that the question determined here does 
not involve the validity the transfer corporate stock from one 
person another, such transfer, under express statutory provi- 
sion and the interpretative decisions the court, valid, except 
between the parties thereto, until the same shall have been regularly 
entered upon the books the corporation (Section 4320, Code 
Laws, vol. 1922; Efird Land, 78, 758, 897; 
White Bank, 491, 94, Am. St. Rep. 803; Max- 
17, 128 Am. St. Rep. 830; Equitable Trust Co. Bank, 145 
91, 142 811), and such cases the transfer the legal 
title thereto, fact, depends upon the intention the parties (Max- 
well Foster, supra; Equitable Trust Co. Bank, supra). 

Ordinarily, the ascertainment and application the assets 
bank the payment its obligations and the determination the 
stockholders’ liability, when the subject judicial inquiry, are 
matters equity jurisdiction (Parker Bank, 588, 31, 
673, Am. St. Rep. 888; Man Boykin, supra; Buist Wil- 
299, 297), and such cases the rule now well settled that 
this court will not disturb the findings fact the master con- 
curred the circuit judge, unless such conclusions are against the 
clear preponderance the evidence without any supporting evi- 
(Kaminski Hardware Co. Bag Co., 150 244, 147 
874), and incumbent the appellant convince the court that 
the judge was error the conclusions reached him 
the facts (Rivers Woodside Bank, 150 45, 147 661). 
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While the evidence conflicting and the entire record deplorably 
meager and unsatisfactory, careful examination thereof discloses 
evidence reasonably tending fact and inference support the con- 
the judge, brief reference some its salient. 
facts will show. 

The stub the stock certificate book shows that the 6th day 
November, 1924, twenty shares the original capital stock the 
bank, the par value $25 per share, were issued the appellant. 
This certificate was signed the proper officers the bank. 
was conceded that the appellant did not actually receipt the stub 
for the stock, but that the cashier, who was somewhat uncertain 
his authority, signed the appellant’s name the receipt. The ap- 
pellant did not attend the meetings stockholders, and the stock 
question was never actually delivered him nor withheld from 
him, but was kept the safe the bank. never called for the 
stock nor any way sought obtain possession it. The cashier 
testified that the stock was issued and paid for with appellant’s note 
for the sum $500. The appellant admitted that had stock 
transaction with the bank, which agreed purchase the stock 
question, and does not attempt deny positively that the note 
referred was delivered the bank payment the purchase 
price thereof. The testimony also reasonably supports the inference 
that the course business this note, with other securities, was 
transferred the Bank Fork collateral the Murchison 
National Bank; that the latter bank sold such the Marion 
National Bank, and the purchase thereof the latter bank was 
the suggestion appellant, who admitted his liability thereon. 

The fact that the appellant did not sign the stub receipt for the 
stock, upon which failure his contention seems largely rest, not 
any means conclusive the question. are not aware any 
provision requirement the law that makes such signature 
prospective purchaser corporation stock essential prerequisite 
the valid issuance thereof and the determination the legal status 
stockholder. Certainly, none has been invoked this nor 
does the testimony disclose any valid rule regulation the bank 
that would impress the signing, failure sign, such receipt with 
any significant evidentiary force. 

There can doubt that, under the facts disclosed this case, 
the delivery the certificates stock the appellant could not 
have been withheld the bank, nor could have defeated his sub- 
contract for failure consideration, nor prevented re- 
covery the note given therefor; his remedy being enforce the 
obligation the corporation deliver the certificates. Steele, Re- 

The judgment this court therefore that the judgment the 
circuit court be, and the same hereby, affirmed. 
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GUARANTOR NOT LIABLE NOTE 


North American Bond Mortgage Co. Twohy, Supreme Court 
Washington, 293 Pac. Rep. 717 


person who signs guaranty payment nonnegotiable 
note containing acceleration clause not liable negotiable 
note containing acceleration clause, executed subsequent the 
execution the guaranty and attached thereto. 


Action the North American Bond Mortgage Company against 
John Twohy and others. Judgment for defendant named, and plain- 
tiff appeals. 

Affirmed. 

John King, Spokane, for appellant. 

Garrecht Twohy, Spokane, for respondent. 


PARKER, J.—This action was commenced the superior court 
for Spokane County the plaintiff, mortgage company, seeking re- 
covery against the defendants, Widrig and Twohy, upon negotiable 
promissory note signed Widrig and guaranty signed Twohy, 
which, claimed, was guaranty the note signed Widrig. 
Trial upon the merits that court, sitting without jury, resulted 
findings and judgment absolving Twohy from liability, from which 
the mortgage company has appealed this court. 

The note question was, indorsement, duly transferred and 
became the property the mortgage company before maturity and 
before the commencement this action. reads follows: 


Los Angeles, California 
18, 1925. 

installments and the times hereinafter stated, for value 
received, promise pay the order Christine Hough main 
office First National Bank Los Angeles, California, the principal 
sum Nine Thousand Dollars, without interest. Said principal sum 
payable installments follows, to-wit: 

installments $150.00 each the first day each and 
every month, beginning the first day December, 1926; 

installments $125.00 each the first day each and 
every month, beginning the first day December, 1928: 

installments $100.00 each the first day each 
and every month, beginning the first day December, 1930, and 
continuing until said principal sum has been fully paid. 

costs collection and reasonable attorney’s fees case this 
note not paid maturity. Should default made the pay- 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 471. 
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ment any installment principal when due, then the whole sum 
principal shall become immediately due and payable the option 


the holder this note. Principal payable gold coin the United 
States the present standard. 


The guaranty which, claimed, rendered Twohy liable for the 
payment the note, reads follows: 


Angeles, California, 
18, 1925 

value received, hereby waive presentation the note 
hereinafter referred the maker, demand payment, protest 
and notice non-payment, and guarantee payment the same 
and all expenses collection thereof including attorney’s fees in- 
curred enforcing this guaranty, and hereby without notice ex- 
pressly consent the delay indulgence enforcing payment and 
the express extension the time payment the same without 
affecting personal liability under this guaranty. The note herein 
referred dated November 18, 1925, and signed and executed 
Widrig for the principal sum Nine Thousand Dollars 
($9000.00) payable Christine Hough, without interest, install- 
ments follows, to-wit: 

installments $150.00 each the day each and every 
month, beginning the day December, 1926; 

installments $125.00 each the day each and every 
month, beginning the day December, 1928; 

installments $100.00 each the Ist day each 
and every month, beginning the day December, 1930, and con- 
tinuing until said principal sum has been fully paid. 

Twohy.’’ 


The trial court found, part, that the guaranty signed Twohy 
was executed him prior the signing and delivery the note 
question. This finding appears well supported the 
evidence, which further shows that after Twohy had signed the 
guaranty, Widrig took Mr. Hough, who was acting for Mrs. 
Hough; that Widrig then signed the note and delivered Hough 
with the guaranty. This was out the presence Twohy. Then 
thereafter the guaranty was attached the note eyelet fasten- 
ings. There evidence Twohy ever having seen the note 
question, and think fair conclude from the evidence that the 
guaranty was not, when signed Twohy, attached the note, 
which was later signed Widrig. Twohy’s defense was made, and 
the judgment was the trial judge rested, upon the theory that the 
note question was not the note obligation for the payment 
which Twohy became liable virtue the guaranty signed him, 
because the note question not the note described the guaranty 
referred therein guaranteed. 

The guaranteed obligation, described Twohy’s guaranty, was 
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note executed by, Widrig, payable Christine Hough, and not 
note payable her order bearer. Such note nonnego- 
tiable. rendered plain the following provision our 
Negotiable Instruments Statute (section 3392, Rem. Comp. 
instrument negotiable must conform the following re- 
court has held that the absence from note words making 
able order bearer,’’ words similar, plain import, renders 
nonnegotiable. Quast Ruggles, Wash. 409, 202. The 
note question is, its terms, made payable ‘‘to the order 
Christine Hough’’; hence negotiable. not claimed lack 
negotiability other respects. Indeed, recovery sought upon the 
theory that negotiable. So, that note that important particu- 


Jar different note from that plainly Twohy’s war- 


ranty the obligation thereby warranted the payment of. The 
guaranteed obligation described Twohy’s guaranty was also one 
executed, Widrig, payable Christine Hough installments 
without any maturity accelerating clause therein any future 
maturing installments, The note question does contain such 
clause, reading: ‘‘Should default made the payment any 
installment principal when due, then the whole sum principal 
shall become immediately due and payable the option the holder 
this note.’’ So, that note also this important particular 
different obligation and note than plainly described Twohy’s 
warranty the obligation thereby warranted the payment of. 
This not the often arising troublesome question the discharge 
guarantor from the obligation his guaranty arising out 
events after the execution his guaranty, there being 
question what the obligation which guaranteed. But this 
question what the obligation which Twohy guaranteed, and 
hence question what the language his guaranty means. 
seems that its language plain and unambiguous the effect 
that the note question not the note described Twohy’s guar- 
anty for the payment which rendered himself liable. think 
wholly unnecessary resort any rule strict construction 
arrive this conclusion. 

Contention made behalf the mortgage company rested 
upon the theory that the note question was attached Twohy’s 
guaranty the time executed his guaranty, though the note was 
then unsigned, and that the guaranty necessarily referred that note 
the prospective guaranteed obligation. think that the evidence 
for the conclusion that the guaranty and the unsigned note were 
not then attached. plain that the language the guaranty does 
not refer any attached note; and therefore the language the 
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guaranty our only guide what obligation was guaranteed 
Twohy. seems plain that this contention and argument 
afford substantial aid the mortgage company’s claimed right 
recovery against Twohy upon his guaranty. 

contended behalf the mortgage company that any 
event entitled recover against Twohy upon the theory that 
has admitted the genuineness his guaranty guaranty 
the note question, failing deny, affidavit before the com- 
mencement the trial, the genuineness the execution the 
note question and the guaranty, response notice served upon 
his counsel counsel for the mortgage company, pursuance 
section 1263, Rem. Comp. Stat., which reads: 


either party, any time before trial, allow the other 
inspection any writing material the action, whether mentioned 
the pleadings not, and deliver him copy thereof, with notice 
that intends read the same evidence the trial the cause, 
may read without proof its genuineness execution, unless 
denied affidavit before commencement the trial. such denial 
made any writing not mentioned the pleadings, the court 
may give time either party procure evidence, when necessary 
for the furtherance 


few days before the trial counsel for the mortgage company 
did serve upon counsel for Twohy notice reading follows: 


take notice that upon the trial the above entitled action 
plaintiff intends read evidence the note and guaranty described 
complaint herein, inspection the original which 
note hereby tendered you and copy thereof herewith served 
upon you.’’ 


The argument seems that, because the actual execution 
these two instruments was not denied affidavit, such want denial 
constituted, legal effect, admission behalf Twohy that the 
guaranty was fact guaranty the note question. think 
the failure respond this notice denial, such contemplated 
the statute, constituted nothing more than admission the 
genuineness the signing and execution each those instruments, 
and did not constitute admission that the guaranty was guaranty 
the obligation evidenced that note. 

Contention made behalf the mortgage company that 
any event entitled new trial. This contention seems 
devoid merit not for discussion here. Clearly, there was 
error the denial the motion for new trial. 

Mrs. Twohy, the wife Twohy, was made defendant the case, 
evidently looking the holding their community property subject 
such judgment the mortgage company might recover the 
action. Prior the trial the defendant Twohy died, and thereafter 
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his executor, Philip Twohy, was substituted defendant. course, 
the judgment the superior court and our disposition this appeal 
absolves both these defendants from liability under the guaranty, 
would have absolved Twohy from such liability were alive 
and remained defendant. 

conclude that the judgment must affirmed. ordered. 

BEALS, (dissenting).—It opinion that from the evidence 
should held that the guaranty signed Mr. Twohy applies 
the note sued upon herein. The terms this guaranty, however, 
extended, and therefore Mr. Twohy, having guaranteed the 
payment nonnegotiable note, could present any defenses which 
might exist his favor the note sued upon. also true that 
Mr. Twohy was not bound the acceleration clause the note, and 
therefore liable only for the installments the principal the 
note which had fallen due prior the institution this action. 
opinion, Mr. Twohy was liable that extent, and accordingly 
dissent from the conclusion reached the majority. 


CONSOLIDATION BANK NAMED EXECU- 
TOR WITH NATIONAL BANK 


Hofheimer Seaboard Citizens’ National Bank Norfolk, Supreme 
Court Appeals Virginia, 153 Rep. 656 


Where state bank named will executor consolidates 
with national bank under the national bank’s charter during 
the testator’s lifetime the national bank may not act executor 
upon the testator’s death. 


Proceedings for the qualification the executors the estate 
Henry Hofheimer, deceased. order was entered the Cireuit 
Court permitting the Seaboard Citizens’ National Bank Norfolk 
qualify with him executor, and Alan Hofheimer, executor, 
brings error. 

Reversed and rendered. 

James Heath and Alan Hofheimer, both Norfolk, for 
plaintiff error. 

Seldner and Heth Tyler, both Norfolk, for defendant 
error. 


HOLT, J.—Henry Hofheimer, citizen Norfolk, died testate 
there September 23, 1928. will bears date October 12, 1925, 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 377. 
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and date May 24, 1927, nominated his executors 
nephew, Alan Hofheimer, and the Citizens’ Bank Norfolk, 
Virginia corporation. 

the July, 1928, the Citizens’ Bank Norfolk was con- 
solidated with, was merged into, the Seaboard National Bank 
Norfolk, thereafter known the Seaboard Citizens’ National Bank 
Norfolk, and the 22d day December, 1928, that bank and 
Alan Hofheimer, over the objection the latter, were both per- 
mitted order the circuit court the city Norfolk 
qualify and did qualify executors said decedent. This bank 
was not named one the executors the will, and such authority 
had came about reason this merger consolidation with 
the Citizens’ Bank Norfolk, which was named. 

The merger rests upon Act Congress, approved February 
25, 1927, 191, Stat. part pp. 1224, 1225 (12 USCA 
34a), amending act approved November 1918, 209, 
Stat. 1044, adding the end said chapter 209 new section, 
being section thereof. See Act Congress May 1886, 73, 

The pertinent part said section provides that any bank in- 
under the laws any state, ‘‘may consolidated with 
national banking association located the same county under 
the charter such national banking association such terms and 
conditions may lawfully agreed upon and all the rights, 
franchises, and interests such State bank consolidated 
with national banking association and every species prop- 
erty, real, personal, and mixed, and choses action thereto belonging, 
shall deemed transferred and vested such national bank- 
ing association into which consolidated without any deed other 
transfer, and the said consolidated national banking association shall 
hold and enjoy the same and all rights property, franchises, and 
interests including the right succession trustee, executor, 
any other fiduciary capacity the same manner and the same 
extent was held and enjoyed such State bank consoli- 
dated with such national banking association. such consolida- 
tion shall the law the State under which 
such bank 

This act, and particularly said section was held constitu- 
tional parte Worcester County Nat. Bank, 279 347, 

There statute Virginia and policy Virginia which 
prevents forbids such consolidation. Indeed, both plaintiff and 
defendant contend that they are expressly authorized. 

The banking laws Virginia were codified act the 
Legislature approved March 27, 1928 (Acts 1928, 507, 1304). 
Plaintiff relies upon section that act, which is: 
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Bank Becoming National Bank; Notice Chief Examiner 
Banks; any bank shall have become corpora- 
tion for the business banking under the laws the 
United States, shall notify the chief examiner banks this 
State such fact, and shall file with him copy its authorization 
national banking association certified the comptroller the 
currency. shall thereupon cease corporation under the laws 
this State, except that for period not exceeding three years 
thereafter, its corporate existence shall deemed continue for the 
purpose prosecuting defending suits against it, and 
enabling settle and close its affairs, dispose and convey 
its property, and divide its capital, but not for the purpose con- 
tinuing the business for which said corporation shall have been estab- 
lished. 

change from State national bank shall not release 
any such bank from its obligations pay and discharge all the liabili- 
ties created law before becoming national 
banking association, any tax imposed the laws this State 
the date its becoming such national banking association 
proportion the time which has elapsed since the next preceding 
payment therefor, any assessment, penalty forfeiture imposed 
under the laws this State the date its becoming 
national banking 


The defendant contends that this section applies only when state 
bank changed into national bank, and not when merged into it, 
and cites section the act last above referred to, where 
provided: 

Banks may Merged Consolidated With Other State 
With National Banks; What Laws Such Mergers Consolida- 
tions Governed; Vote Required—Any bank organized and doing 
business under the laws this State may merged consolidated 
with another bank organized and doing business under the laws 
this State with banking corporation organized under the laws 
the United States doing business this State upon compliance with 
the provisions sections thirty-eight hundred and twenty-one, and 
thirty-eight hundred and twenty-two the Code Virginia relating 
mergers consolidations corporations except that such mergers 
consolidations banks shall ratified confirmed affirma- 
tive vote the shareholders each such banks owning least 
two-thirds its capital stock outstanding and having voting power. 
The provisions sections thirty-eight hundred and twenty-three, 
thirty-eight hundred and twenty-five, and thirty-eight hundred and 
twenty-six, the Code Virginia shall apply such merged 
consolidated corporation, except otherwise provided this 


examination those statutes which reference here made 
shows that they apply only case where national bank con- 
solidated with state bank and becomes domestic corporation under 
control the state corporation commission. 

Unless section applies there state statute applicable the 
merger state bank trust company into and with national 
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bank, and such state statutory permission not necessary. Casey 
Galli, 673, Ed. 168; parte Worcester County Nat. 
Bank, supra. 

These mergers state banking and trust companies with national 
banks are not consolidations any true sense. The state bank 
absorbed, and the national bank continues function with powers 
limited and defined Congress. When the merger was effected, the 
state bank ceased function. its corporate existence was not 
terminated, could, the nature things, have been continued only 
for the purpose enforcing antecedent rights, and answering ante- 
liabilities. could not continue the banking business, 
had theretofore conducted that venture, after transferring its assets 
the new bank. When this transfer had, the instance its stock- 
holders, been completed, and when they had been settled with for their 
interest, its life going concern was end, independent 
statute. likewise true that such charter rights the old com- 
pany the national bank took over, took virtue federal law, 
and not independent inheritance from the state corporation. 
those things which other national banks similarly cireum- 
could and more. For example, the state bank had 
had the charter right lend its credit through accommodation in- 
dorsements, the national bank would have taken over such right; 
continued function under the federal statute. The new national 
bank was not the old state bank. was merely national bank with 
added powers between which and the state bank there was con- 
tinuity corporate existence. 

have seen that those state statutes referred section 
are not applicable, and that under the provisions said section 
the federal act the new bank entity created the national 
government, and only. The status the old state bank 
exactly what would have been had been converted directly into 
national bank, and under section our state banking law 
ceased function bank. other words, that section applies 
this situation, but, did not, the issue before would not 
the slightest degree affected. but statutory recognition 
situation which existed independent the statute, and virtue 
consolidation under federal law which did not need state approval. 
The state might have blocked it, but, have seen, has indicated 
purpose so, and the federal provisions apply full virtue. 
They tell just what taken over, namely, ‘‘the right succession 
trustee, executor, any other fiduciary capacity the same 
manner and the same extent was held and enjoyed such 
State bank consolidated with such national banking associa- 

the date the consolidation Hofheimer was still alive. The 
national bank succeeded the rights the state bank ‘‘to the same 
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extent was held and enjoyed such State The state 
bank held and enjoyed nothing, and the national bank succeeded 
nothing. 

naming the trust company executor the will was 
not thing which, under the terms the several statutes, passed 
property asset when the trust company was converted into 
national bank when that bank was consolidated into the peti- 
tioner. The designation will one executor does not confer 
property right upon the person designated. However precious 
may the mark confidence bestowed such nomination, does 
not amount property. There nothing tangible about it. Nothing 
vests person nominated the mere execution the will. 
can stand firmer ground than devise bequest the will 
living person. The will ambulatory and may changed, 
revoked canceled the maker any time during his life.’’ Peti- 
tion Nat. Bank, 249 Mass, 440, 144 
443, 445. 


the County National Bank Case, there was but one 
executor. The testator’s death occurred before the consolidation and 
the state bank qualified executor before that consolidation 
merger took place. The estate was then process administration 
the state bank, and its rights and liabilities the national bank 
That should have been permitted requalify and con- 
tinue discharge these trust duties which had succeeded was 
right given the said section the consolidating federal statute, 
and this the United States Supreme Court held. that case there 
was something succeed to. the case judgment there nothing. 

The selection executor intensely personal matter. 
business transaction which men must face more so, and not 
remotest indirection should the state trench upon this privilege except 
for cogent reasons. may that Mr. Hofheimer selected the 
Citizens’ Bank Norfolk because knew its president trust 
officer, and reason special confidence wished upon him 
post mortem management his affairs. Certainly there was some 
reason, him satisfactory and sufficient. far the record has 
spoken, never heard the national bank, did not select it, and 
knew nothing about its trust may and assume that 
this institution would discharge its duties with the utmost fidelity, 
but that not all. one intended build house, any contractor, 
faithful, solvent, and competent, would do, but private reasons bring 
many new factors when the administration estate con- 
templated. Reasons beyond those that attach ordinary business 
transactions may and frequently control. 

Under Code, 5160 and 5385, the right survivorship pre- 
served, and Alan Hofheimer entitled qualify the sole sur- 
viving executor Henry Hofheimer, deceased. ordered. 

Reversed. 


204 


THE BANKING LAW JOURNAL 


FAILURE DRAWEE BANK BEFORE FINAL 
PAYMENT 


Holdingford Milling Co. Hillman Farmers’ Co-Op. Creamery, 
Supreme Court Minnesota, 231 Rep. 928 


The defendant sent the plaintiff check for the amount 
indebtedness the defendant the plaintiff. The plaintiff 
deposited the check promptly and the bank deposit forwarded 
correspondent for collection. The correspondent bank sent 
the check direct the drawee bank, which was the only bank 
the town where was located. The drawee sent its draft the 
correspondent and stamped the check paid, but before the draft 
reached the correspondent bank the drawee was closed and the 
draft was not paid. Under statute effect Minnesota the 
correspondent bank had the right send the check direct the 
payee, accept draft conditional payment, and charge 
back the item any time before final payment. Under these 
circumstances was held that the check did not constitute pay- 
ment the defendant’s indebtedness the plaintiff. 


Appeal from District Court, Morrison County; John Roeser, 
Judge. 

Action the Holdingford Milling Company against the Hillman 
Farmers’ Co-Operative Creamery. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

Frederick Miller, Little Falls, for appellant. 

Donohue, Quigley Donohue, St. Cloud, for respondent. 


HOLT, recover for merchandise sold the plain- 
tiff defendant the agreed price $1,036.50. The sale was ad- 
mitted and payment alleged. The court found payment had been 
made, and directed judgment for plaintiff for the agreed price with 
interest from November 30, 1927. Defendant appeals from the judg- 
ment entered. 

The evidentiary facts are hardly dispute. Goods the agreed 
price stated were sold and delivered plaintiff defendant between 
the and the 30th November, 1927. December 1927, 
defendant mailed its check plaintiff for $1,036.50, drawn the 
Farmers’ State Bank Hillman, payable plaintiff’s order. Plain- 
tiff received the check its place business Holdingford, Minn., 
which miles from Hillman, where defendant located. Upon 
receipt the check, plaintiff immediately and the usual course 


NOTE For similar decisions see Banking Law Digest (Third 
Edition) 271. 
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business sent its depositary, the Stearns County Bank Albany, 
for collection, and reached that bank December 1927. Plain- 
tiff also did business that time with bank Holdingford. The 
Stearns County State Bank Albany once forwarded the check 
its correspondent, the First National Bank Minneapolis, for 
collection and clearance. Upon receipt the same the latter bank, 
the usual course business, forwarded the Farmers’ State 
Bank Hillman, the only bank Hillman, for payment. The check 
likely reached the Hillman bank Saturday, the 10th December, 
1927. Monday, the 12th, the Hillman bank stamped the check 
paid and charged defendant’s account therewith. However, paid 
money thereon, but instead forwarded its draft cover the same 
and other items the First National Bank Minneapolis, but before 
the draft reached that bank, the Farmers’ State Bank Hillman was 
closed for liquidation and the draft was not paid. the check never 
fact has been paid, nor has plaintiff realized anything therefrom. 
The court found that the check was not accepted payment the 
goods sold; that was duly presented for payment the Farmers’ 
State Bank Hillman within reasonable time and the usual and 
regular course business but was not paid; and, further, that plain- 
tiff used due diligence and was without fault negligence. 

Plaintiff has not received payment for the goods sold and should 
recover, unless the check was not presented for payment within 
reasonable time, secondly, unless the draft transaction was illegal 
and relieved defendant. The law that check not presented 
for payment within reasonable time the drawer thereof will 
discharged the extent the loss caused him. Mason’s Minn. St. 
1927, 7229. determining what reasonable time, regard had 
the facts the particular case. Id., 7237. Plaintiff did what 
was the usual thing under modern business ways. one 
the position plaintiff would think traveling the drawee bank 
own bank for collection. The bank Albany was but few miles 
away from the little village Holdingford, and the mere fact that 
plaintiff did not deposit the Holdingford bank does not condemn 
it. There may have been good reason for not doing so. any 
event, business with bank larger place than Holdingford 
considered other than prudent and legitimate for business 
concern. Plaintiff deposited the check for collection immediately 
upon its receipt, and hence personally acted with due diligence. 
The record does not justify finding that plaintiff designedly took 
circuitous route collection depositing the Albany bank 
rather than the Holdingford bank. Richardson Grain Sep. Co. 
East Hennepin State Bank, 143 Minn. 420, 174 415. But, 
course, the Stearns County State Bank Albany and the First Na- 
tional Bank Minneapolis were plaintiff’s agents, and either were 
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remiss with respect the collection this check the consequences 
fall upon plaintiff. There can question the diligence and 
proper conduct the depositary bank. Nor reasonably can fault 
found with the promptness speed with which the First National 
Bank Minneapolis presented the check for payment. The record 
shows that there was but one mail day from the small places 
mentioned, and therefore unexplained delay day two may 
However, the latter bank indicating that payment might 
made the manner usually made between banks, and not 
subjected itself the charge negligence and became liable under 
the law was previous the enactment chapter 138, Laws 
1927. Hommerberg State Bank Slayton, 170 Minn. 15, 212 
16; Tobiason First State Bank Ashby, 173 Minn. 533, 217 
934; City Douglas Federal Reserve Bank, 271 489, 
Ct. 554, Ed. 1051; Federal Reserve Bank Malloy, 264 
numerous authorities from other states might cited the effect 
that collecting bank ‘‘is authorized receive money only and has 
implied authority receive draft instead, and, does so, 
assumes the risk that the draft will paid and becomes liable 
the owner for the amount the Jensen Laurel Meat Co., 
Mont. 582, 230 1081, 1083. 

The rule law above alluded presents the question whether 
the transaction respect the draft relieved defendant from the 
obligation pay for the goods bought. The Legislature session 
when the decision Hommerberg State Bank Slayton, supra, 
was rendered, without doubt, enacted what now section 7233—1, 
Mason’s St. 1927, conform the law what practical and customary 
banking business demanded. The section reads: ‘‘Any bank, savings 
bank trust (hereinafter called ‘bank’) doing business 
this state, receiving items for deposit collection, the absence 
written agreement the contrary, shall act only the deposi- 
tor’s agent and shall have responsibility beyond the 
exercise due care. All such items shall credited subject 
final payment cash solvent credits. Such bank shall not 
liable for default negligence its duly selected correspondents 
nor for losses transit, and each correspondent selected shall not 
liable except for its own negligence. Such bank correspondent 
may send items, directly indirectly, any bank including the 
payer, and accept its draft, check, credit conditional payment 
lieu cash. may charge back any item any time before 
final payment whether returned plain that the last two 
sentences made radical change the law declared the Hom- 
merberg Case, and fully absolves the First National Bank Minne- 
apolis from any fault negligence with regard the collection 
the check question. What did the statute authorized. did 
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not obtain payment the check. The draft sent for that purpose 
was dishonored when the drawer thereof, the Hillman bank, closed 
its doors before the check reached the Minneapolis bank; and the 
latter then had the right charge back the credit given for the 
The Hillman bank was defendant’s agent and its attempted 
payment defendant’s check with worthless draft did not become 
payment law for the goods plaintiff had sold and delivered 
defendant. That did not become payment was the fault 
defendant’s agent and not that plaintiff any its agents. That 
statute somewhat similar ours affected the law stated the 
Malloy and the other cases referred above, have example 
Cleve Craven Chemical Co. (C. A.) (2d), 711, 
980. And Schram Askegaard, (2d) 348, Judge San- 
born the Federal District Court held that section 7233—1, Mason’s 
St. 1927, abrogated the rule Federal Reserve Bank Malloy, supra, 
this state. 

There was motion for new trial, only for amended findings. 
But the facts found and outlined above not call for any 
material amendment which could sustain judgment favor 
defendant. Plaintiff urges other grounds favor the judgment, 
but unnecessary consider these, for under the practically 
undisputed facts and the statute cited think the finding 
payment must sustained. 

The judgment affirmed. 


DEPOSITOR CHECK INSOLVENT BANK 
NOT ENTITLED PREFERENCE 


Behm Baird, Supreme Court North Dakota, 231 Rep. 876 


order secure preference over other creditors and 
have trust his favor impressed upon the funds found 
insolvent bank its closing, one who deposited check while 
the bank was insolvent must trace the proceeds his check into 
such funds. 

The plaintiff deposited bank, few days before was 
closed, check another bank the amount $500. 
The bank him with the amount the check and for- 
warded the drawee bank, together with other items. The 
bank deposit received credit for these items and drew against 
the When the bank deposit was closed check for 
$500 drawn the plaintiff was refused payment. Thereupon 
the plaintiff brought suit impress trust the cash fund 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 333. 
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the bank its closing, which amounted $335.65. The plaintiff 
contended that was entitled preference payment because 
fraud, that the bank was hopelessly insolvent the time 
deposited the cashier’s check and this fact was known the 
officers. was held that plaintiff was not entitled preference 
payment for the reason that failed trace the proceeds 
the cashier’s check into the funds remaining the bank its 
closing. 


Action William Behm against Baird, receiver the 
Bank Niagara. Judgment for plaintiff, and defendant appeals. 
Reversed, and case dismissed. 

Geo. Bangs, Grand Forks, for appellant. 

Ponath, Wahpeton, for respondent. 


BURR, J.—On Saturday, November 19, 1927, the Bank Niagara 
was open for business, sold drafts, received deposits, and paid checks. 
that day the plaintiff made general deposit cashier’s check 
for $500, issued him the Northwestern National Bank Grand 
Forks, and then gave check the Security Bank for this amount 
payment debt. The Bank Niagara was indebted the North- 
western National Bank for prior indebtedness amounting approxi- 
mately $9,000, but had balance that bank open ac- 
$835.45. The same day the Bank Niagara remitted this 
eashier’s check, and other items commercial paper, all $1,605.12, 
the Northwestern National Bank ‘‘for collection and and 
the account was November before the Bank 
Niagara closed. Thus the drawer paid the check. the 19th the 
Bank Niagara issued drafts the Northwestern National Bank for 
$1,812.76, shown the books the bank offered evidence 
the plaintiff. Two these checks were follows: the Security 
State Bank Niagara, $1,547.50, ‘‘clearings’’; the Northwestern 
National Bank, $105.13. These two drafts came the Northwestern 
National Bank about the same time the remittance, and were 
the account, leaving credit balance $787.50. The 
record does not show whether these two drafts and the remittance 
were the same letter, were separate transactions, whether the 
Security State Bank sent its draft different time, but these 
drafts were received and paid before the Bank Niagara closed. 
That same day, letter telephone, the Bank Niagara called 
the Northwestern National Bank for $500 currency, which was 
shipped. Thus its the books the Grand Forks bank was 
reduced $287.57. There was nothing whatever indicate that 
when the Niagara bank remitted the check required the 
Grand Forks bank send lieu thereof. The two transactions 
are totally unconnected far the record shows. 
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The Bank Niagara evidently sold additional drafts, some 
other way reduced its credit, for its closing its books show 
balance its credit the Northwestern National Bank $11.30 
only. The record does not show whether these additional drafts 
reductions were purchased check cash. 

the evening November 21, the Bank Niagara closed its 
doors, having hand $335.65 cash. The Northwestern National 
Bank applied the $287.57 the $9,000 indebtedness. Later 
defendant, Baird, was appointed receiver the Bank Niagara. 

The Security State Bank Niagara could not cash 
check and returned him. Plaintiff demanded from the receiver 
the return his money, and refusal the demand brought this 
action impress trust the cash found the bank. The lower 
court rendered judgment his favor for $335.65, and the receiver 
appeals. 

Plaintiff asks the receiver give him preferred claim because 
fraud, claiming the Bank Niagara was hopelessly insolvent and 
that the officers knew it. 

Appellant claims there sufficient proof showing that hopeless 
insolvency the bank was known its officers November 19th, 
nor any competent proof showing the books, examined the trial 
and from which much the evidence was received, are the books 
the bank. Assuming the position the respondent these points, 
the issue becomes one fact. 

This deposit made plaintiff was general one; the check being 
accepted cash, deposit slip made out, and credit given the plain- 
tiff that might check against it. The check became the property 
the bank, and the relation creditor and debtor was created. 
Citizens’ Bank Iverson, 497, 153 449; Friberg 
al. Cox, Tenn. 550, 283; Acme Hay Mill Feed Co. 
Metropolitan National Bank, 198 Iowa, 1337, 201 129. 

Plaintiff says was fraud him take his check. claim 
founded fraud not that fact alone entitled priority over 
other claims. ‘‘The accepting deposit trusts bank ir- 
retrievably insolvent constitutes such fraud entitles the depositor 
reclaim his trusts their (Widman Kellogg al., 
Louis Co. Johnston, Receiver, 183 573, Ct. 390, 
Ed. 683); but, Judge Taft says City Bank Blackmore, 
771, 773, 514, 516, ‘‘It only where, the rescis- 
sion the contract out which the claim arises, the ground 
fraud, the thing parted with its proceeds can sufficiently 
identified returned, that fraud seems give priority dis- 

order impress trust upon the money which came into the 
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hands the receiver, the plaintiff must trace the funds which 
deposited prove that this cash the proceeds the cashier’s 
check which deposited. See Nat. Bank Life Ins. Co., 104 
54, Ed. 693. ‘‘may follow such property and reclaim 
any form into which may have been changed, providing identifica- 
al. (N. D.) 230 18. 

Even though insolvency the bank was known the officers 
the time the deposit was made, that the Bank Niagara could 
said trustee the fund, that fact alone does not give the 
plaintiff preference, unless can trace and recover his property. 
When the deposit became mingled with the general funds like char- 
acter the Grand Forks bank belonging the Bank Niagara, the 
means identification failed, and the money could not reclaimed. 
Blake State Savings Bank al., Wash. 619, 909, 910; 
Wilson Coburn, Neb. 530, 466. Had the deposit been 
delivered for special purpose, would have been always trust 
fund, and title would have passed the Bank Niagara; but 
even that case, before the plaintiff would have preference over 
other creditors, the deposit must identified and traced into the fund 
sought impressed with the trust. 

The respondent says that the rule set forth Widman Kellogg 
al., supra, substantiates his claim. The case, however, not 
point. There the deposit was special deposit received the bank 
trustee. The plaintiff that case was held stand ‘‘in relation 
the bank purchaser for cash Neither Morton 
applicable. 

Plaintiff claims the assets the bank were augmented his de- 
posit. This would good far goes proved, but not enough; 
must trace the funds. But ‘‘deposits third persons which are 
credited the depositor and used the Bank pay its debts bring 
preferential payment the Empire State Surety Co. 
Carroll County (C. A.) 194 593, 606. Such method diminishes 
rather than augments assets. First Nat. Bank Williams (D. C.) 
(2d) 585, 589; Willoughby Weinberger, Okl. 226, 777. 
Nor does augment assets used buy drafts for 

The remittance, including the check, amounted 
605.12, the drafts received that time amounted $1,653, all and 
some more used pay the debts the Bank 
the Security State Bank and the remainder the Northwestern 
National Bank. 

Cox, Tenn. 550, 283, 284, Klepper Cox 
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823, Showalter Cox, Tenn. 547, 286, and Bruner al. 
First National Bank Johnson City, Tenn. 540, 286, 
532, have series cases arising out the insolvency 
bank, where depositors sought charge funds the hands 
the receiver with trust their favor; and the receipt deposits, 
and drafts and their transmission other banks for credit, 
the the bank known its officers, the mingling 
funds, and the liability the receiver are all discussed. 

Friberg al. Cox, supra, the First National Bank John- 
son City received from depositor check the Chase National 
Bank and sent the check the Southern National Bank for 
which received. The same day the Johnson City Bank failed, and 
the Southern National Bank paid the receiver the balance due the 
insolvent bank. The depositors sued the receiver, claiming ‘‘have 
traced the proceeds their check into the fund that was due the 
Johnson City bank from the New York bank, even cannot 
further separated and identified; and, having done so, and that fund 
having been paid over the receiver the Johnson City bank after 
took charge, they have right reclaim the amount out 
this The held, however, that, when the check was 
the Johnson City bank the New York bank before 
the former failed, then the right follow and reclaim was lost.’’ 

The Illinois Act June 1879 (Myers’ St. 444), similar 
our law set forth section 10012, Comp. Laws 1913, making 
erime for bank receive deposits when insolvent, and punishing 
officer thereof who knowingly receives accepts such deposits. 
Lanterman Travous al., 174 Ill. 459, 805, was held 
that under such act ‘‘for the protection bank depositors, de- 
positor check with insolvent bank, few days before made 
assignment, cannot recover the deposit from the assignee, where 
the check passed out the hands the bank before the assignment, 
and was paid the bank upon which was drawn, clearance 
settlement between them, and the balance mingled with other moneys 
the bank.’’ 

There was balance due the insolvent bank this clearance set- 
tlement. The court, the body the opinion said, referring the 
plaintiff’s claim: ‘‘Other checks besides her own went into the 
ance settlement with the Bank Edwardsville, and cannot 
known what the proceeds her check were. How can said 
the $1,000 money was received for her check rather than 
for the others? clear that the proceeds appellant’s 
check cannot traced. They have been mingled with the common 
mass, and their identity lost. even said with certainty 

that any such proceeds are the hands the assignee the form 
money. not much question between appellant and in- 
solvent between her and other creditors, and reason perceived 


q 

qj 
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from this record why, between them, the maxim that equality 
equity should not prevail.’’ 

This the situation the case bar. See, also, Nonotuck Silk 
Co. Flanders, Wis. 237, 383, Little Chadwick, 151 
526, 528. said Westfall Mullen al. (In Seven 
Corners Bank), Minn. 633, 634: ‘‘Had the proceeds 
[the check] come into his hands [the receiver] such shape that 
they could have been identified, order pay them over would have 
been proper. such the property would have been 
the plaintiff. ‘‘As was, there existed nothing but cause 
action against the bank for its proceeds; and, such, 
stands the same footing any other claim upon the assigned 

The case submitted showing. Were not for 
the fact that, the day the check issued the 
Grand Forks bank was returned Grand Forks and 
the account the Bank Niagara, the Bank Niagara 
received from the Northwestern National Bank $500 
there would controversy. The position would too plain. 
the plaintiff could show the remittance the $500 cash was pay- 
ment the cashier’s check, would yet required show that the 
$335 the bank was portion thereof, and not money received from 
other depositors. clear that the money remitted the North- 
western National Bank the Bank Niagara was not proceeds 
this check. There was relationship between the cashier’s 
check and the money found the receiver. This shipment was 
entirely different transaction, though the same day. had 
more relationship the cashier’s check than had previous trans- 
actions between the same banks. 

Therefore the judgment must reversed and the case dismissed. 


MAKER NOTE NOT LIABLE GARNISHEE 


Von Seggern Bros. Ludden Antelope County State Bank 
Oakdale, Neb., Supreme Court South Dakota, 232 Rep. 913 


complaint action brought against bank alleging that 
March 23d the holder check drawn the bank deposited 
the check, which was forwarded the drawee once, and that 
the drawee held the check until May 20th, when was returned 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 92. 
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dishonored, does not state facts showing any cause action and 
will not support judgment against the drawee bank for the 
amount the check. such valid judgment cannot 
entered against debtor the drawee bank who served with 
garnishment process. 

Under the South Dakota statute providing that judgment 
shall rendered upon the liability garnishee reason his 
having made, indorsed, guaranteed any negotiable note other 
security, the maker promissory note cannot held liable 
garnishee reason the indebtedness evidenced the note, 
even though garnishment process served him after maturity 
the note. 


Action Von Seggern Brothers Ludden against the Antelope 
County State Bank Oakdale, Neb., and others, which Bert 
Humphrey was summoned garnishee. From judgment against 
him, garnishee appeals. Reversed. 

Charles Davis, Burke, for appellant. 

Hooper, Gregory, for respondents. 

BROWN, J.—On March 23, 1925, Oakdale Milling Company 
Oakdale, Neb., gave plaintiffs check for $1,392 defendant 
bank. Plaintiffs once deposited South Dakota bank and 
was without delay forwarded defendant bank Oakdale, Neb., 
for payment. The bank held the check until May 20th, when in- 
dorsed ‘‘Presented for payment May 20th, and payment was re- 
fused. funds,’’ and returned the South Dakota bank through 
which had been sent. Plaintiffs commenced action against de- 
fendant bank, service the summons being made Antelope County, 
Neb., May 24, 1926. Defendant made appearance, and 
October 1926, upon complaint alleging the foregoing facts and 
nothing more, the court gave personal judgment against defendant 
for the amount the check, with interest from its date and costs 
the action. October 1926, garnishee summons the action 
was served upon appellant, Bert Humphrey, who answered, alleging 
that had given his negotiable promissory note for $2,505 White 
River State Bank, but did not know whether that bank defendant 
bank some one else was now the holder the note. Plaintiff did 
not take issue the answer. Thereafter stipulation was entered 
into between the attorney for plaintiffs and the attorney for defendant 
the effect that October 1926, judgment had been entered 
the main action favor plaintiffs for that October 
garnishee summons had been served upon appellant who answered 
that had given his note for $2,505 White River State Bank due 
August 11, 1926, with interest per cent. per annum; that before 
maturity said note was transferred White River State Bank 
defendant Antelope County State Bank, and that defendant bank had 
all times since been the owner the note; that the same was not 
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subject garnishment, and the sole question for determination be- 
tween appellant and plaintiffs was whether not appellant was 
subject garnishment reason having executed the said note, 
and that ‘‘in determining this question the court shall take into con- 
sideration all the pleadings and files the principal action this 
case well the garnishment proceedings, together with the fore- 
going stipulated The trial court decided that was, and 
gave judgment against appellant garnishee for the sum $1,555.32, 
with interest from October 1926, aggregating all $1,838.87 
besides the costs the action, from which judgment the garnishee 
appeals. 

The complaint against the principal defendant insufficient 
support any judgment. The check did not operate assignment 
any part the funds Oakdale Milling Company defendant 
bank, fact the milling company ever had any funds there. Rev. 
Code 1919, 1891. The complaint does not even allege that Oakdale 
Milling Company the time drawing the check any time 
subsequent thereto had any funds whatever defendant bank. 
There nothing the complaint from which can inferred 
that plaintiff suffered any prejudice whatever reason the length 
time that the defendant bank held the check before returning it. 
any event the bank was not liable the holder the check unless 
and until certified the check. Rev. Code 1919, 1891, 
Gay Sundquist, 328, 175 190, Harrison State Bank 
First National Bank Omaha, 116 Neb. 456, 218 92, Inde- 
pendent Oil Men’s Ass’n Fort Dearborn National Bank, 311 
278, 142 458. The insufficiency the complaint not 
mere defect form defective statement facts that may sup- 
posed exist, but consists failure state facts that show any 
eause action whatever, and indeed the complaint may almost 
said state facts showing affirmatively that cause action exists. 

There being valid judgment against the principal defendant, 
the trial court had jurisdiction enter any judgment against 
the garnishee. ‘‘Inasmuch valid judgment against the principal 
defendant essential both foundation for judgment against 
the garnishee, and for his protection, the garnishee entitled 
assert any defenses objections the proceedings against the 
principal defendant which are jurisdictional character which 
render the judgment 276; Rev. Code 1919, 2468. 
But respondent contends that the question the liability the 
principal defendant plaintiff longer the that was 
stipulated out the paragraph the stipulation; 
the sole question for determination the court whether. under 
provisions section 2471 the Code Civil Procedure, the said 
garnishee, Bert Humphrey, was subject garnishment reason 
his having executed the said But paragraph the stipula- 
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tion reads: ‘‘If the court shall determine that was liable gar- 
nishee, judgment shall entered favor the plaintiff and against 
the garnishee for the amount due the judgment, besides the costs, 
and shall hold was not liable garnishee, then the garnish- 
ment proceedings shall dismissed plaintiff’s And para- 
graph reads: determining this question, the court shall take 
into consideration all the pleadings and files the principal 
action this case well the garnishee proceedings, together 
with the foregoing stipulated What the use paragraph 
the stipulation not intended thereby that the court shall 
take into consideration the sufficiency the complaint the prin- 
cipal action determining whether not there any liability 
garnishee, and the complaint states cause action against the 
principal defendant that there can liability garnishee? 

But passing this inquiry and taking paragraph the stipula- 
tion controlling and overriding everything else the stipulation 
and passing also the further and very serious question whether 
attorney has any authority stipulate away vital and conclusive 
defense his client, proceed consider the question stated 
paragraph the stipulation, whether under the provisions sec- 
tion 2471 the Revised Code 1919 the garnishee liable reason 
having executed promissory note. Section 2471, far material 
this case, reads: ‘‘No judgment shall rendered upon liability 
the garnishee reason his having made, indorsed, guaranteed 
any negotiable note other security. Counsel for respondent con- 
tends that this statutory provision merely statement the com- 
mon-law rule, and cites number cases which says are 
decided under common-law rules and which hold that garnishment 
process served after the maturity negotiable note subjects the 
maker liability garnishee, among others, Scott Hawkins, 
Mass., page 550. But cites case holding decided under 
statute similar ours, and industrious search our own part has 
not enabled find any such The case Eunson Healy, 
Mass. 32, decided 1806, passed upon statute substantially the 
same ours. provided that person shall adjudged trustee 
(garnishee) reason his having made, given, indorsed, negotiated, 
aceepted any negotiable security whatever. The court that case 
said that the language the statute was plain and comprehensive 
that was not permissible hold liable garnishee one who came 
within its terms. The case Scott Hawkins, Mass., page 550, 
cited respondent supporting the judgment the trial court, 
was decided after the Massachusetts statute had been changed 
read that person should adjudged trustee reason having 
made any note other security ‘‘which payable time and not 
line with Eunson Healy, supra, Oakdale Mfg. Co. 
Clarke, 192, 681, 683, which the court made 
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special reference section the Negotiable Instruments 
providing that ‘‘an instrument negotiable its origin continues 
negotiable until has been restrictively indorsed discharged 
payment and reaches the conclusion that the maker 
negotiable paper could not held liable garnishee, although 
was served with garnishee process after the maturity the paper. 

The statute makes distinction between cases where the garnish- 
ment process served before maturity where served after 
maturity negotiable instrument. While the reasons for exempt- 
ing one from liability garnishee reason his having made 
negotiable note, which not overdue, may stronger than those 
which justify exemption from liability where the paper past due, 
yet sufficient reason exists for exemption the broad language our 
statute, declaring that one shall liable garnishee reason 
having drawn, accepted, made, endorsed, guaranteed any nego- 
tiable bill, draft, note, other security. See 157, note 
(a), note (a); 1918C, annotation page 736. 
Kullberg Mfg. Co. Smith, 173 Minn. 504, 216 249, 218 
99, 101, under statute quite similar our own said: ‘‘The 
statute made operative the fact rather than the character 
the garnishee’s liability, the time being, negotiable instru- 
ment. not necessary that appear also that such liability 
holder due course rather than one charged with notice. 
The test found the character the instrument and not the 
status rights its holder the moment.’’ 

hold that Rev. Code 1919, 2471 means what says, and 
that courts are not authorized judicial construction legislate 
into the section exception making one liable garnishee 
indebtedness evidenced negotiable note, provided garnishment 
process served him after maturity the note. The statute 
says not adjudged liable garnishee reason having 
made negotiable note. The judgment appealed from reversed. 


BANK NOT ENTITLED CHARGE CHECK 
AGAINST DEPOSIT INSOLVENT DRAWEE 


South Carolina National Bank Charleston McCandless, United 
States Circuit Court Appeals, Fed. Rep. (2d) 111 


check drawn bank St. George, C., was deposited 
Charleston bank, which charged the amount the check 
the account the St. George bank and forwarded the latter 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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for collection, with request that the Charleston bank notified 
wire the check was not paid. The check reached the St. 
George bank Sunday and the following day the bank was 
taken over the bank examiner. The examiner notified the 
Charleston bank that the check would not paid, and the re- 
quest the Charleston bank the check was protested. ap- 
peared that the the St. George bank had agreed with 
the drawer have funds Charleston sufficient meet the check. 
Under these was held that the check had not been 
paid and that the Charleston bank could not charge the amount 
thereof against deposit the St. George bank. 


Bank St. George, against the South Carolina National Bank 
Charleston. Judgment for plaintiff, and defendant appeals. Affirmed. 

ton, C., the brief), for appellant. 

C., the brief), for appellee. 


PARKER, J.—This appeal action law instituted 
the court below the receiver the First National Bank St. 
George, C., against the South Carolina National Bank Charles- 
ton, C., recover deposit $12,852.46. The Charleston bank 
admitted liability for the sum $587.50, and paid same without 
prejudice. claimed the right set off against the deposit two 
checks the St. George bank aggregating $1,772.59 which had paid 
before notice insolvency; and this right was conceded the re- 
upon the trial. the remaining $10,492.37, claimed the 
right charge against this check like amount drawn the St. 
George bank the Dorchester Lumber Co., which had credited 
the account the lumber company, and forwarded the bank for 
collection. The trial judge directed verdict for the receiver, and 
from judgment thereon the Charleston bank has appealed. 


The facts are that the St. George bank was closed the bank 
examiner because insolvency the morning Monday, April 
1928. The check question was drawn the Dorchester Lumber 
Co. the St. George bank favor the South Carolina Security 
Co., and bore date March 29, 1928. was deposited the Charles- 
ton bank, that bank was charged the account the St. George 
bank, and was forwarded the latter for Saturday, 
March 31. Attached was slip requesting that, not paid, the 
St. George bank wire the Charleston bank that effect. reached 
the cashier the St. George bank Sunday about noon. opened 
the letter containing and placed spindle file the counter 
the bank, where was found next day the bank examiner. 
was not marked paid, charged the account the drawer credited 
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the Charleston bank; and nothing was done showing that was 
accepted for payment that payment was intended. After finding 
it, the bank examiner called the Charleston bank over the telephone 
and was directed the vice-president that bank have pro- 
tested. This was done, and was returned the Charleston bank 
April 

For several days prior April the St. George bank had been 
precarious financial condition. Its directors had been trying 
obtain funds keep operation; but the Friday and Saturday 
preceding had failed pay checks presented through the Federal 
Reserve Bank, and representative that bank arrived the scene 
Saturday. Sunday, efforts obtain additional funds definitely 
failed; and half past Monday morning the called 
the bank examiner, who was nearby town, and asked him come 
over and take charge. The bank opened for business Monday 
morning and stayed open for short while, but deposits received 
were kept separate from the general funds the bank. Several 
checks presented the representative the Federal Reserve Bank 
were paid, but this payment was later recovered preferential. 
run being threatened, the doors the bank were closed; and shortly 
before noon the examiner arrived and took charge. 

There was evidence that, the Thursday preceding the closing, 
official the lumber company notified the cashier that the check 
question had been drawn, and there was some evidence that the 
cashier promised have funds Charleston meet it. There was 
evidence also that, because this promise, the lumber company re- 
frained from withdrawing money for its pay roll, amounting about 
$7,000. the time the check was received the St. George bank 
the deposit the lumber company was more than sufficient meet it. 
When was forwarded for collection Saturday, the St. George 
bank did not have sufficient deposit with the Charleston bank 
pay it, but items forwarded that day increased its deposit 
amount more than sufficient. 

The principle well settled that the payee holder check 
has claim against the bank upon which drawn. The bank’s 
debt solely its depositor. Farmers’ Merchants’ Bank 
Monroe Federal Reserve Bank, 262 649, 659, Ct. 651, 
3840. The Charleston bank, therefore, acquired right against the 
St. George bank when received the check question for deposit. 
When the St. George bank received it, that bank had the right 
determine whether pay not, and refuse payment for any 
reason for reason. Columbia-Knickerbocker Trust Co. Miller, 
215 191, 109 179, Ann. 1917A, 348. 

There evidence that the check was paid. was not credited 
the forwarding bank charged the lumber company. 
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was evidence any action the part the bank officials show- 
ing payment; and, the first business day following its receipt 
Sunday, the forwarding bank was notified over the telephone its 
nonpayment, and requested that protested. Furthermore, the 
the St. George bank and the fact that its officers knew 
that was placed the hands the bank examiner within 
few hours, prevented its either collecting the check for the forwarding 
bank paying for its depositor. The insolvency collecting 
bank once terminates its authority proceed further with 
lection. Studebaker Corporation America (C. 4th) 
(2d) 993, 995. And where the officers the bank knew that 
the examiner was shortly take charge and that payment the 
would result preference, they had right make such 

And the fact that the check was charged the St. George bank 
the books the Charleston bank does not affect the rule stated, 
even though such charge may have been made pursuant custom. 
That was purely tentative, mere matter bookkeeping, shown 
the fact that attached the check was memorandum requesting 
that the St. George bank wire was not paid promptly. And the 
fact that was sent ordinary course for collection, and not 
item chargeable right against the St. George bank, shown 
the direction given the bank examiner that protested for non- 
payment and the letter the cashier the Charleston bank the 
bank examiner April wherein stated: ‘‘Our records show 
that this check was received deposit March 31, 1928, and 
that date dispatched regular mail for collection and 
and, shown above, the St. George bank could not properly have 
lected it, because its known insolvency. 

held that, notwithstanding clearing house entries, charging 
against banks upon which they are drawn, the question pay- 
ment not ultimately decided until the drawee bank has had op- 
portunity examine the check its banking house. Columbia- 
Trust Co. Miller, supra; Eastman Kodak Co. 
National Park Bank (D. C.) 231 320, 324; Id. (C. A.) 247 
said Judge Learned Hand the last cited: 
ment matter intent, and seems quite clear that, the 
mere entry the items upon sheet the clearing house not in- 
tended payment. Had the National Park Bank refused 
honor the check willfully and for reason whatever, liability 
would have attached fortiori payment does not result nor 
liability attach because the forwarding bank has charged the check 
the drawee upon its books. 

There nothing contrary this Early Federal Reserve 
Bank, 281 84, Ct. 235, Ed. 718; Id. (C. 4th) 
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(2d) 198, 199. that case the Federal Reserve Bank had for- 
warded checks drawee member bank subject the terms 
which provided that the amounts thereof should charge- 
able against the account the drawee the end the transit time, 
but might charged any time deemed necessary the Reserve 
Bank. The checks were received the drawee bank and duly 
against the accounts depositors. was held that under 
the terms the agreement the amount the checks was chargeable 
against the account the drawee the Reserve Bank and that such 
account was subject equitable lien for their payment. That 
ease did not hold, however, that there was any right the part 
the Reserve Bank charge against the account the drawee any 
check which had not been paid the drawee that until paid 
there was any lien therefor the account the drawee with the 
Reserve Bank. the contrary, this court said that case: ‘‘The 
checks were forwarded the Reserve Bank the insolvent bank un- 
der agreement that they should charged against its account 
the expiration three days, unless returned immediately. They were 
sent because the owners, for whom the Reserve Bank was acting 
agent, had consented the arrangement. substitute for the 
right have them presented through another bank and 
cash, the owners had agreed that they sent direct the drawee, 
under the agreement that, not promptly returned, they charged 
against the drawee’s reserve balance. When, therefore, they were ac- 
cepted the drawee, the owners had the right demand that they 
charged against the drawee’s account, and that the balance that ac- 
count applied the Reserve Bank their payment. The only question 
that can arise is: When does this right the owners the checks. 
become fixed, constitute charge upon the reverse balance? 
think that becomes fixed when the drawee bank, either un- 
equivocally accepts the checks, this case, or, failing return 
them promptly, becomes with them under the terms the 

see nothing the contention that the St. George bank its 
receiver estopped deny payment because failure notify the 
Charleston bank that the check had not been paid, because the 
alleged agreement have funds Charleston meet it. The St. 
George bank failed the first business day after the check was re- 
ceived Sunday; there was time after its arrival when the bank, 
view its known insolvency, would have been justified either 
paying it; and within twenty-four hours after its receipt 
the Charleston bank was notified that had not been and would not 
paid. far the agreement concerned, clear that 
agreement have funds pay check distant point could 
more estop bank deny payment, where payment had not actually 
been made, than could agreement have funds for its payment 
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its own banking house which, course, the agreement which 
every bank impliedly makes with all its depositors checks 
drawn against deposits. 

The failure obtain payment the check was not due any- 
thing contained the agreement, anything resulting therefrom, 
but the fact that the check, drawn the lumber company and 
accepted the Charleston bank, was payable, not Charleston, but 
St. George. The lumber company might have obtained 
check from the St. George bank against funds Charleston, and this 
would have given point the agreement have funds Charleston 
meet it; but, instead doing this, drew ordinary check 
against its account the St. George bank, which upon its face was 
payable that bank and must necessarily have been presented the 
banking house that bank before could paid. Failure obtain 
payment resulted, not from failure the St. George bank have 
funds Charleston, but from the fact that that bank became in- 
solvent before the check could presented for payment accord- 
ance with its terms. 

The argument behalf appellant the question estoppel 
reality argument that the deposit the Charleston bank was 
subject equitable lien for the payment the check contro- 
versy because the alleged agreement. This defense was not prop- 
erly pleaded, but had been, could not sustained. There 
nothing the evidence which any possibility could construed 
assignment the deposit, there was Fourth Street Bank 
Yardley. 165 634, Ct. Ed. 855, upon which 
appellant relies; there was agreement that the check should 
charged against the deposit the St. George bank with the Charles- 
ton bank; and there was agreement vary any way the obliga- 
tion which owed any check drawn depositor, the 
obligation pay its counter when properly presented. 

Even what was said construed agreement the part 
the St. George bank that the check paid from funds Charles- 
ton, this would not constitute lien upon the deposit the 
Charleston bank. the first place there was designation this 
deposit the fund from which the check was paid; and, the 
second place, even there had been such designation, there was 
setting apart any funds pay same. See Pomeroy’s Equity 
prudence (4th Ed.) Christmas Russell, Wall. 69, 
Ed. 762; Smedley Speckman (C. 8rd) 157 815; Equitable 
Trust Co. First Nat. Bank Trinidad, 275 359, Ct. 
167, 168, Ed. 313. 

The case Equitable Trust Co. First Nat. Bank Trinidad, 
supra, is, think, directly point. that case the Trinidad bank 
had drawn draft bank Italy and had arranged with New 
York bankers provide the drawee with funds for honoring it, send- 
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ing them funds for that purpose. The New York bankers had ac- 
count with the Italian bank, but funds were designated out 
which the draft the Trinidad bank was paid. Upon the bank- 
ruptey the New York bankers, the Italian bank refused pay the 
drafts which they had guaranteed, and their trustee bankruptcy 
collected the balance their credit the Italian bank and charged 
the account the New York bankers. What was said Mr. Jus- 
tice Holmes, speaking for the court that tersely answers the 
contention which made here. Said he: ‘‘Again, the terms offered 
the bankrupts their correspondents seem promise the 
appropriation specified fund the draft little they promise 
apply the money received them that end. They are pro- 
vide the drawee banks with sufficient funds for the payment the 
drafts transfer from our balance ‘or They 
are provide, that is, convenient themselves, for payment 
the drawee banks, not give them earmarked corpus handed 

Here, even the promise the lumber company construed 
agreement that the check should paid from funds Charleston, 
there was appropriation specified fund that purpose and 
corpus was earmarked handed over. There was nothing more 
than agreement that the check might charged against its bal- 


ance, paid, which was precisely the situation the Bank Trini- 
dad Case, where was held that such balance was not charged with 
lien for the payment the draft. 

There was error, and the judgment the lower court will 
affirmed. Affirmed. 


REAL OWNER BANK STOCK LIABLE FOR 
LIABILITY 


Midwest State Bank Ft. Scott Sandidge, Supreme Court Kan- 
sas, 291 Pac. Rep. 766 


The real owner shares stock insolvent bank charge- 
able with the stockholders’ statutory liability, although the transfer 
the stock has not been made the books the bank. 

mother assigned and delivered shares bank stock her 
daughter, but the transfer the stock was not recorded the 
stock register the bank. Subsequently both the mother and the 
daughter died. few years later the bank became insolvent. 
was held that the daughter’s estate was chargeable with the statu- 
tory liability attaching ownership the shares. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1192. 
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Action the Midwest State Bank Ft. against 
Sandidge, administrator the estate Florence Sandidge, de- 
ceased. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded, with instructions. 

Harry. Warren, Ft. Scott, for appellant. 

Phil Callery, Jas. Callery, and Caroline Lowe, all Pitts- 
burg, for appellee. 


DAWSON, J.—This was action recover the statutory liability 
shares stock the Midwest State Bank which became in- 
solvent February 24, 1927. 

The controlling facts were presented the litigants without con- 
troversy. appears that the bank was organized Ft. Seott 
May, 1920. August, 1920, two certificates stock, one for 
shares and another for shares, were issued one Mary Miller. 
Some time 1920 she assigned and delivered her daughter, Flor- 
ence Sandidge, these stock Mrs. Miller died Sep- 
tember, 1923; Florence died September, 1924; and San- 
didge, surviving husband Florence, was appointed and 
fied administrator his wife’s estate. Among the assets that 
estate were these two certificates stock, and they were listed such. 
Sandidge, administrator, included them the inventory and appraisal 
the property the estate Florence for the purpose showing 
what inheritance tax, any, was owing from her estate. While the 
stock certificates had been assigned and delivered Florence her 
lifetime, the transfer thereof had never been recorded the books 
the banking corporation, and the record thereof showed the stock still 
standing the name the deceased, Mary Miller, mother Flor- 
ence, when the bank became insolvent 1927. 

The trial court ruled that the estate Florence was not subject 
the statutory liability, and the correctness that ruling the single 
question determined this appeal. 

Who owned these shares bank stock? 1920 Mrs. Miller 
assignment and delivery gave them her daughter, Florence. 
against the bank, this transfer would not valid Mrs. Miller was 
indebted the bank otherwise liable (Rev. St. 9—153), but, 
between mother and daughter, the transfer title was valid. Culp 
Mulvane, Kan. 152, 273; Mitchell Beachy, 104 Kan. 445, 
179 365. See, also, Atchison Sav. Bank Potter, 100 Kan. 407, 
164 149; Riverdale State Bank Schmidt, 123 Kan. 403, 256 
161. Being the owner and holder the stock, can the daughter 
the daughter’s estate avoid the superadded statutory liability because 
the mere fact that the transfer the stock had not been made 
the books the bank? think not. Mayhap the mother’s estate 
also held liable, but the primary concern the statute re- 
lating the liability attaching the ownership bank stock 


224 


THE BANKING LAW JOURNAL 


safeguard the interest the bank’s depositors and and that 
purpose not defeated the failure the parties the trans- 
action record the transfer the books the corporation. far 
necessary satisfy the superadded statutory liability, the insolvent 
bank and those acting its behalf may look the actual owner 
the record title holder and leave these parties adjust the matter 
their own way. Wichita Union Terminal Co. Kansas City, 
Co., 100 Kan. 83, 163 1067, one the defenses 
action recover assignment upon the shares corporation 
was that the shares had not been transferred the stock record 
the company. disposing that defense, this court said: 

transfer corporate stock the books the company or- 
dinarily necessary relieve the seller from liability upon his sub- 
and may necessary render the buyer chargeable there- 
for. Cook Corporations (7th Ed.) 258, 737. But even where 
such transfer has not been made, the corporation and the buyer 
any unequivocal act, such the payment and acceptance divi- 
dend, indicate recognition his having become stockholder, the 
seller released and the buyer becomes liable. Cook Corpora- 
tions (7th Ed.) 258, 739; Note, Ann. Cas. 898, 900; Foster 
Row, 120 Mich. 16, 696, Am. St. Rep. 565. See, also, 
Robinson-Pettit Co. Sapp, 160 Ky. 445, 169 869; Basting 
Northern Trust Co., Minn. 307, 721.’’ Page 100 
Kan., 163 1067, 1069. 


Foster Row, 120 Mich. 696, 697, Am. St. Rep. 
565, the receiver insolvent bank brought action recover 
stockholder’s liability. the defendants had purchased five 
shares the bank stock which had been assigned blank the 
former owner. Defendant obtained possession the assigned 
put with the bank collateral security his promissory 
note. When the bank failed some ten months later, sought avoid 
liability the ground that the record the transfer the five 
shares had never been made the books the bank. The court held: 

bank stock deposited collateral with the 
bank for loan, with which the stock was purchased; but, repay- 
ment the loan, the bank having suspended, refused take the 
stock. Held, that was the owner it, and individually liable, not- 
withstanding the stock had never been transferred him the books 
the bank.’’ Syllabus par. 


the opinion was said: ‘‘The defense now made that, en- 
the liability stockholders, the court will not beyond the 
registered holders. There doubt, under this state facts, that 
Mr. Mifflin was the owner the stock, and could have compelled 
transfer upon the books the bank. became stockholder, had 
the right attend meetings and share the profits, and, fact, 
was entitled the right every other stockholder. 
Charles Wright Medicine Co., Mich. 479, 68. Being en- 
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titled all the rights stockholder, cannot escape the liability 
such stockholder. The mere fact that the stock had not been trans- 
ferred the books the bank cannot aid the defendant. The stock 
was fully paid for, and Mifflin was stockholder within the meaning 
the banking act, and the court below was not error hold- 
ing.’’ (Page 120 Mich., 696, 702.) 

construing the Federal statute, which this feature sub- 
stantially like our own, the Supreme Court the United States has 
repeatedly declared that the beneficial owner stock may subject 
although the stock registered the name another person. An- 
derson Philadelphia Warehouse Co., 111 479, 483, Ct. 
525, Ed. 478, 481; Pauly State Loan Trust Co., 165 
606, Ct. 465, Ed. 844. The court referred these cases 
Ohio Valley Nat. Bank Hulitt, 204 162, Ct. 179, 
Ed. and said: 

252, Ed. 792, 796, Ct. 553, the doctrine was stated that 
defendant who was fact the owner shares stock could not 
avoid liability listing them the name another, notwithstand- 
ing might were the mere pledgee the stock; and fur- 
ther, that the case then under consideration turned upon the actual 
ownership the shares, which question was properly left the jury. 
And the same effect are well-considered cases other courts, Fed- 
eral and state. was held that the real owner might charged, 
although his name never appeared upon the books the bank. Davis 
Stevens, Blatchf. 259, Fed. Cas. No. 3,653, opinion Mr. Chief 
31, Laing Burley, 101 Ill. 591; Lesassier Kennedy, 
La. 539. 

Assuming, then, the established doctrine that the mere pledgee 
national bank stock cannot held liable shareholder long 
the shares are not registered his name, although irresponsible 
person has been selected the registered shareholder, deem 
equally settled, both from the terms the statute attaching the liabil- 
ity and the decisions which have construed the act, that the real owner 
the shares may held responsible, although fact the shares are 
not registered his name. such owner the law looks through 
subterfuges and apparent ownerships and fastens the liability upon 
the shareholder whom the shares really 204 162, 
Ct. 179, 181, Ed. 423, page 


Harris Taylor, 148 Ga. 663, 86, which was action 
recover the liability attaching ownership stock in- 
solvent bank, was held that the receiver may sue the stockholder 
whose name the stock stands the books the corporation 
the time its failure, may sue the real owner the shares 
the capital stock such failed corporation, atlhough such shares 
stand the books the bank the name another who fact 
has interest therein. 
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the action was the receiver failed national bank recover 
from defendant his liability alleged shareholder. Defendant’s 
name did not appear owner shares the bank’s books, and 
that ground denied liability. The court held him liable the 
real owner the facts summarized syllabus the court’s 
opinion thus: 

Where father prior his death transferred his son 
certain number shares national bank stock with the instruction 
not have transferred the books his bank until his death 
and upon his death the donee presented for registration which was 
refused, nothing thereafter being done compel registration, and 
the bank thereafter became insolvent, the court action the 
receiver against the donee recover assessment levied the 
shares held him stockholder properly decided that defendant 
was the real owner the shares though not registered his name, 
and such liable for the assessment.’’ Syllabus par. 

Against these persuasive precedents counsel for appellee seek 
justify the trial court’s ruling with long table cases, including 
good many our own, like Abilene State Bank Strachan, 
Co. State Bank Richardson, 117 Kan. 695, 232 1070, which hold 
that the person whose name the stock stood the books the 
bank the time its insolvency liable under the statute. Those 
decisions are all right, but none them intimates that the superadded 
statutory liability can only imposed the record title holder 
the stock and that the real owner can escape such liability the 
mere ground that his ownership was not evidenced transfer 
entry the stock register the banking corporation. 

The judgment the district court reversed, and the cause 
remanded, with instructions enter judgment for plaintiff. 


DEPOSITS NONRESIDENT DECEDENT NOT 
TAXABLE 


Guaranty Trust Co. New York State, Court Appeals Ohio, 
172 Rep. 674 


Deposits Ohio Banks decedent domiciled New York 
are not subject inheritance tax the state Ohio. 

nonresident decedent’s stock national bank located 
Ohio subject inheritance tax imposed that state, al- 
though the certificates stock are outside the state. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1251. 
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Proceedings the state and another impose inheritance 
tax upon the estate Fred Bright, deceased. review the 
judgment the common pleas court, part reversing and part 
affirming the order the probate court imposing the tax, the Guar- 
anty Trust Company New York, executor under the last will and 
testament Fred Bright, deceased, and others, bring error. Re- 
versed and rendered part, and affirmed part. 

Baker, Hostetler Sidlo and Howard Burns, all Cleveland, 
for plaintiffs error. 

Gilbert Bettman, Atty. Gen., and Arthur Krause and Metz- 
ner, both Cleveland, for defendants error. 


SULLIVAN, J.—This cause here error proceedings from the 
common pleas court Cuyahoga County, and the pendency the 
cause that court arose from appeal from the order the pro- 
bate court imposing the inheritance tax upon the estate Fred 
Bright, resident the state New York, domiciled there the 
time his death, which occurred October 1925. The common 
pleas court reversed the decision the probate court certain 
bank deposits, and affirmed that court with respect shares 
stock the Central National Bank Savings Trust 
Cleveland, Ohio, valued $15,125. The holding the probate court 
was the effect that the money the estate, due from the Cleveland 
banks and trust companies, was not taxable, but the Central 
National Bank Savings Trust Company stock held that the same was 
taxable, and the inheritance tax was computed accordingly; and, 
March 1928, the exceptions the executor and legatees were dis- 
posed and the amount tax was thereupon determined. 

Prior and the time the death the decedent the 
eates stock question were the safe deposit box the decedent 
New York City, and the documentary evidence the deposits were 
likewise his possession. 

When decedent died there was cash the Guardian Trust Com- 
pany Cleveland. Ohio, the sum $102,255.53; the Union 
Trust Company Cleveland, Ohio, $255,000; and the Central 
National Bank Savings Trust Company, Cleveland, Ohio, $322,- 
791.73, making all deposits total $680,047.26. 

The rules the depositaries provided that deposits were not pay- 
able demand, but only after sixty days’ notice the institution. 

The tax commission held that both the items property noted 
above were subject taxation Ohio, and the executor and legatees, 
who were also residents and domiciled the city and state New 
York, excepted the ruling the probate court the grounds that 
the Ohio law fact did not impose any tax upon the property 
question, and that, the Ohio statute was operative favor the 
tax, was violation the Constitutions the state Ohio and 


* 
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the United States, because deprived the executor and legatees 
their estate without due process and violation the rights 
private property; and, also that the method employed the tax 
commission Ohio was improper, inaccurate, and unlawful. 

The probate court, after holding above noted March 1928, 
its next term, May 22, 1928, granted motion filed the 
tax commission vacate the entry March 1928, holding the 
stock taxable and the money nontaxable, but the same date the 
probate court made order identical substance with the former 
order March 1928, that both decisions the probate court 
were alike. This situation would not referred were not for 
the fact that one the assignments error that reason this 
change entry the probate court committed error vacating the 
first entry. 

Upon appeal and error proceedings the tax commission and the 
executor and legatees, the three causes, the appeal the tax commis- 
sion, the estate, and the error proceedings the estate, were con- 
solidated, and thus heard one case the common pleas court, 
which decided that the probate court committed error the 
vacation its judgment after term without the basis statutory 
grounds, that the appeal the tax commission was lawfully per- 
fected, and consequently that the tax commission was entitled have 
the common pleas court pass upon the issues. The common pleas 
court also held, noted, that the method computing the tax the 
tax commission and probate court was conformity the statute, 
and the facts, they appeared the record. Therefore there 
comes before review the question whether the common pleas 
court committed error its 

Counsel for the tax commission assert that the state Ohio has 
the right under the statute and authorities impose inheritance 
tax upon the savings bank deposits notwithstanding they belong 
nonresident decedent, and the executor and legatees claim that under 
the law and the facts the contrary true. other words, they 
assert that contrary the Federal and State Constitutions 
impose inheritance tax upon the property question. 

Were not for the decision the Supreme Court the United 
States Farmers’ Loan Trust Co., Ex’r Minnesota, 280 
204, Ct. 98, Ed. 371, decided January 1930, the case 
Blackstone Miller, 188 189, Ct. 277, Ed. 439, 
would controlling, which latter position asserted the tax com- 
mission, notwithstanding the Minnesota Case just noted. Our judg- 
ment is, however, that Blackstone Miller has been definitely, 
explicitly, and irrevocably overruled the Minnesota Case the 
decision the United States Supreme Court January 1930. 

Blackstone Miller was the ruling case unquestionably until the. 
decision the Minnesota Case. Blackstone, the testator, was domi- 
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ciled the time his death the state Illinois, and amongst 
his property were debt $10,000, owing New York firm, and 
the sum $4,800,000 deposit New York state with trust 
and the holding the case that the imposition the 
transfer inheritance tax New York state was not violation 
the Constitution the United States, although Mr. Justice White 
dissented from the decision. 

The gist the decision the Minnesota Case that state 
without power impose inheritance tax with respect intangible 
property nonresident decedent merely because the debtor 
within the jurisdiction such state. 

Farmers’ Loan Trust Co., Ex’r, supra, the vital facts are 
that one Taylor died while having his domicile and residence New 
York state, where kept and owned certain bonds and 
indebtedness issued the state Minnesota and the cities St. 
Paul and Minneapolis, and the total amount this property was 
about $300,000. Minnesota urged the right impose inheritance 
tax that state because the debtor resided therein, and the state 
consequently had control over it. The Supreme Court the United 
States held the imposition such tax unconstitutional, and thereby 
the decision the Minnesota Supreme Court was reversed. The 
opinion was written Mr. Justice McReynolds, and there was added 
opinion Mr. Justice Stone, and, show the futile 
effect Blackstone Miller, quote from the decision both Mr. 
Justice and Mr. Justice Stone: 

Mr. Justice McReynolds: 


Miller, supra, and certain approving opinions, lend 
support the doctrine that ordinarily choses action are subject 
taxation both the debtor’s domicile and the domicile the 
that two states may tax different and more less in- 
consistent principles the same testamentary transfer such property 
without conflict with the Fourteenth Amendment. The inevitable 
tendency that view disturb relations among the states 
and produce the kind discontent expected subside after estab- 
lishment the Union. The Federalist, No. VII. The practical effect 
has been bad; perhaps two-thirds the states have endeavored 
avoid the evil resort reciprocal exemption laws. has been 
stoutly assailed principle. Having reconsidered the supporting 
arguments the light our more recent opinions, are compelled 
declare untenable. Blackstone Miller longer can re- 
garded correct exposition existing law; and prevent mis- 

intensely practical matter, and laws respect 
should construed and applied with view avoiding, far 
possible, unjust and oppressive consequences. have determined 
that general intangibles may properly taxed the domiciles 
their owner, and can find sufficient reason for saying that 
they are not entitled enjoy immunity against taxation more 
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than one place similar that accorded tangibles. The difference 
between the two things, although obvious enough, seems insufficient 
justify the harsh and oppressive discrimination against intangibles 
contended for behalf 


Mr. Justice Stone: 


though the transferred was called into existence 
the laws Minnesota, its obligation cannot constitutionally 
impaired withdrawn from the protection which those laws gave 
its inception. See Provident Savings Society Kentucky, 239 
Bedford Eastern Building Loan Association, 181 227, 
Ct. 597, Ed. 834. And, while the may rely 
Minnesota law enforce the debt, that may equally true the 
law any other state where the debtor his property may found. 
far the transfer, distinguished from the contract itself, 
New York law and not that Minnesota which, 
generally accepted rules, applied there and receives recognition 
elsewhere. See Bullen Wisconsin, 240 625, 631, Ct. 
473, Ed. 830; Russell Grigsby (C. A.) 168 577; Lee 
Abdy, Div. 309; Miller Campbell, 140 457, 460, 
175, Am. St. Rep. 675. Once the bonds had passed beyond the 
state and were acquired owner domiciled elsewhere, the law 
Minnesota neither protected, nor could withhold the power 
transfer prescribe its 


urged counsel for the tax commission that the Minnesota 
Case, decided January 1930, the Supreme Court the United 
States, cannot recognized binding because the issue limited 
the taxation bonds belonging nonresident decedent, but 
appears that the Supreme Court the United States, recog- 
nizing distinction principle between the bank deposits involved 
Blackstone Miller and the bonds the Minnesota Case, intended 
without qualification render ineffective the doctrine laid down 
Blackstone Miller. 

The ruling the Minnesota Case last January, our judg- 
ment, has application from its very language all choses action, 
whether they are bank deposits, bonds, other forms intangible 
securities. 

the face the Minnesota decision, would logically result 
that adherence still Blackstone Miller would violation 
section 19, article the Constitution Ohio, which holds that 
property shall ever held Southern Gum Co. 
Laylin, Secy. State, Ohio St. 578, 564. 

The state Ohio undoubtedly has right impose tax upon 
the privilege transfer, because the Supreme Court the United 
States holds that the state Ohio confers privilege with respect 
the succession that class property under discussion. the 
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state Ohio confers privilege succession, cannot put 
tax upon privilege which cannot confer. 

Under the decisions Ohio well settled that money deposits 
bank create merely relationship debtor and creditor, and that 
the money the property the bank, the depositor having the right 
ownership intangible chose action. Cleveland Western 
Coal Co. O’Brien, Treas., Ohio St. 14, 120 214, 215 holds: 
received bank deposit becomes the property the 
bank, and its relation the depositor that debtor, and not 
bailee trustee the money. Bank Brewing Co., Ohio St. 
152, 1054, Am. St. Rep. further holds that ‘‘it 
debt which intangible its nature and for the purposes 
taxation its situs the residence the creditor, and not that 
the 

Cassidy Ellerhorst, 110 Ohio St. 535, page 541, 144 
252, 254, 372, was held that ‘‘it not the property, 
but the ‘suecession which must become the basis the in- 
quiry,’’ and this doctrine leads the conclusion that the instant 
ease the succession not governed the law Ohio, but the 
laws the state New York. 

well the discussion the case bar keep mind sec- 
tion 5332, and paragraph thereof, well section 5361 General 
Code, because will seen that tax levied upon the succession 
property passing trust otherwise, when the succession 
will intestate laws this state another state county 
property within this state, from person who was not residing the 
latter state the time his death. becomes necessary deter- 
mine the interpretation the phrase, ‘‘property within this 
and upon further reading these sections that term, when tangible 
property referred to, means physically located Ohio, and, when 
intangible property referred means that the succession thereto 
for any purpose governed the laws this state. 

the bank deposits create merely the relationship debtor and 
and the bank the owner the deposits, and only becomes 
debtor the creditor, then logically follows that, inasmuch 
the creditor simply does not own the property and 
therefore tax can imposed upon the property because has 
ownership therein, but, the contrary, another than the bona. 
fide and lawful owner. 

The case Tax Commission Ohio Farmers’ Loan Trust 
Co., 119 Ohio St. 410, 164 423, 546, decided October 
31, 1928, think very applicable the case bar and involves 
the same sort estate the Minnesota Case above noted. From 
reading the syllabus find that registered bonds Ohio munic- 
ipalities, held nonresident Ohio the time his death, 
and which descend are bequeathed nonresident Ohio, are 
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not ‘‘within the State’’ within the meaning sections 5331 and 
5332, General Code, and thus are not subject the succession tax. 
Again page 413 119 Ohio St., 164 423, just noted, find 
language applicable the case bar: 


not contended any one that that language would include 
simple contract debts, promissory notes, either with without col- 
lateral, bonds private corporations, coupon bonds municipali- 
ties. The tax commission does not ground its claims upon the power 
the state over the debtor. Such claim would result all bonds, 
registered and unregistered, well simple contract debts, being 
held subject the succession tax. registered municipal bonds are 
held subject the tax, must the ground that the act 
registration makes them ‘subject to, governed the law 
this state.’ 

From reading the above excerpt clear that the court 
definitely holds that the residence the debtor Ohio, the juris- 
diction the state has over the debtor, cannot and does not create 
chose action authorizing the imposition the inheritance tax 
Ohio, and, this language has any meaning, its and effect 
that the imposition inheritance tax Ohio upon the deposits 
question the case bar has foundation law. There are 
many other authorities like nature. 

the Farmers’ Loan Co. Minnesota Case, have kept 
mind the reasoning the Supreme Court evidenced the con- 
clusions written the different paragraphs the syllabus, and 
note the fifth paragraph the following significant language: 


‘‘The Court can find sufficient reason for saying that intangible 
property not entitled enjoy immunity from being taxed 
more than one place similar that accorded tangible 


This syllabus peculiarly impressionable, because may urged 
that the Farmers’ Loan Case, supra, the intangibles were municipal 
bonds and certificates indebtedness the state, and that there 
distinction between such property and bank deposits, but should 
noted that the syllabus quoted the Supreme Court extends the 
same immunity intangible property that accorded tangible 
property, and thus uncertain manner sweeps away the alleged 
distinction. 

the discussion the case bar, also keep mind the 
application elementary rules. Why should the same property 
taxed twice? Why should one pay for thing more than once? 
Why should there repetition purchasing when means the 
increasing the burden the extent that the result unjust and 
oppressive? Taxation must viewed from the practical standpoint, 
and the laws appertaining thereto should construed and applied 
avoid, far possible, any unreasonable and unjust consequence. 
This doctrine was the reverse the principles laid down Black- 
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stone Miller, supra, and, because the structure that case was 
founded upon double taxation, was definitely overruled the 
Farmers’ Loan Case, supra. 

the opinion Mr. Justice stated, substance, that 
the argument the case four different views concerning the situs 
for taxation negotiable public obligations had been advanced 
argument. One relates the domicile the owner, another the 
debtor’s domicile, the third where the instruments were found, 
and the fourth concerns the jurisdiction, where the owner had caused 
them become integral parts localized business, and the learned 
justice concluded, substance, with the observation that, state 
can adopt any these forms taxation, the same bonds and obliga- 
tions may declared present for taxation purposes two, three, 
four places the same time; and the climax his observation 
found the following language: ‘‘Such startling possibility sug- 
gests wrong 

Hence our conclusion with reference the $680,047.26, the 
amount money deposit, that the court common pleas 
error reversing the decision the probate court with respect 
the deposits, and our holding that the taxation this property 
the Federal and State Constitutions, line with the 
reasoning and decision Farmers’ Loan Trust Co., Ex’r Minne- 
sota, supra. 

Now coming the question whether the stock the Central 
National Bank subject the inheritance tax, our judgment, 
from examination the law and the record, that the judgment 
the common pleas court should affirmed, which accordance 
with the judgment the probate court, and the reason for this hold- 
ing find the second paragraph the syllabus the Farmers’ 
Loan Trust Co. Case, supra, which reads: 


negotiable bonds and certificates indebtedness issued 
State her municipality and not used business that State, 
are owned, the time his death, person domiciled another 
State which they are kept, attempt the State which they 
were issued tax their transfer inheritance repugnant the 
Fourteenth Amendment. Blackstone Miller, 188 189, over- 
ruled 209 [23 Ct. 277, Ed. 


While true that the Central National Bank created 
the National Bank and not corporation Ohio, yet under 
its charter its locus Cleveland, within the state Ohio, and its 
assets are property used business that state. will seen 
the syllabus question that only the law the case when the 
property not used business Ohio. the 
stock was New York, the property which represents was part 
the capital assets the bank, and use and operation for the trans- 
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action the banking business within the state Ohio. the de- 
Bright, had owned all the stock the Central 
National Bank, think there could question raised 
effectively against the imposition the tax, notwithstanding 
the residence and domicile the owner the certificate the stock 
were the state New York, and, look paragraph the 
syllabus, will observed that this section now under discussion 
not disposed of, because that part the syllabus follows: 


does not present the question whether choses action 
that have acquired situs for taxation other than the domicile 
their owner through having become integral parts some local 
business, may taxed second time his domicile.’’ 


Now coming the question whether there was error the method 
employed the probate and common pleas courts computing the 
ratio the Ohio succession the gross succession, our judgment 
that the judgment the common pleas court with respect this ques- 
tion should affirmed, which line with the decision the 
probate court. 

Thus holding, the judgment the lower court hereby reversed 
the deposits noted, and affirmed the certificate stock 
question and the method computation. With respect the judg- 
ment the lower court bank deposits, not only reverse the 
judgment, but, inasmuch the ultimate facts are conceded, render 
final judgment upon that issue for the plaintiffs error. 

Judgment accordingly. 


LEGATEE ENTITLED SET OFF ESTATE 
DEPOSIT AGAINST PERSONAL 
INDEBTEDNESS 


Advance Exchange Bank Baldwin, Springfield, Mo., Court Ap- 


Where funds belonging estate which owes debts are 
deposit insolvent bank, the sole legatee the estate 
entitled set off the deposit against his indebtedness the bank 
promissory note. 


Suit the Advance Exchange Bank, represented Cantley, 
Commissioner Finance the State Missouri, against Thomas 
Baldwin and another, and counterclaim named defendant. From 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 621. 
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judgment favor plaintiff, defendants appeal. and 
remanded, with directions. 

Dearmont Russell, Cape Girardeau, and Homer Williams, 
Marble Hill, for appellants. 

Wammack, Welborn Cooper, Bloomfield, for respondent. 


the commissioner finance the state Missouri, charge the 
Advance Exchange Bank, which failed March 27, 1927. The petition 
regular form, alleging defendant executed his note date 
February 22, 1926, payable the Advance Exchange Bank, for 
$2,000, upon which was due, after deducting credits, the sum 
$1,147.85. Defendant, his answer, admitted the execution the 
note, but set counterclaim based upon the alleged facts that 
October 1926, his mother, Carrie Pool Baldwin, Adams County, 
died testate, leaving all her property defendant; that she 
owned mansion house Missouri, but owned real property 
Lewis, Cape Girardeau, Stoddard and Bollinger Counties, this 
that she owed debts Missouri, but that administration was 
necessary order comply with the inheritance tax laws Mis- 
souri, and that, for such purpose only, administration was had 
said estate Lewis County, where decedent had property; that after 
the death Carrie Pool Baldwin and probate her will Illinois, 
defendant presented the officers plaintiff bank duly authenti- 
copy said will for the purpose withdrawing $1,078.24, 
which she had said bank the time her death; that the 
earnest solicitation the bank’s president, permitted the money 
remain the bank, and change was made the style the 
account, except changing from ‘‘Carrie Pool Baldwin’’ 
Carstarphen, Administrator for Baldwin, deceased’’; 
that, ‘‘from time time the Missouri Administrator, who was keeping 
separate the estate Missouri, for inheritance tax purposes, from the 
general estate, deposited the plaintiff bank money collected from 
the assets said estate, including rents from real estate, all which 
passed defendant under the terms the will his mother, Carrie 
Pool Baldwin, her death, subject only the payment the debts, 
any, which the said Carrie Pool Baldwin owed the citizens 
The answer further set that the administrator col- 
lected, for this defendant, rents real estate amounting more 
than the sum $1,221.25, which was deposit the plaintiff bank 
the name ‘‘Harry Carstarphen, Administrator Carrie Pool 
Baldwin, deceased’’; that ‘‘said administrator withdrew from said 
plaintiff bank from time time before closed its doors all the 
funds, any, which properly belonged him such administrator, 
order the Probate Court having jurisdiction said estate and 
that said sum $1,221.25, while appearing the books the bank 
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the name ‘Harry Carstarphen, Administrator Baldwin, 
deceased,’ fact and equity and good conscience, belonged the 
defendant Thomas Baldwin.’’ 

The answer further alleged the finance commissioner had recog- 
nized that the account deposited the name said administrator 
belonged solely defendant mailing him dividend check 
February 13, 1928; and that prior the institution this suit the 
administrator had been ordered the probate court Lewis County 
transfer the entire Baldwin estate defendant. 

The reply was general denial. Upon the issues thus made the 
cause was tried before the court, without jury, resulting judg- 
ment for plaintiff, from which defendant has duly appealed. 

The evidence was offered support the allegations de- 
fendant’s answer, but there necessity setting forth such 
evidence. The only error assigned that the court erred finding 
that Thomas Baldwin, the defendant, was not entitled set off the 
amount the deposit the bank the name ‘‘Harry Car- 
starphen, Administrator Baldwin, deceased,’’ the time 
closed its doors, against his note held the bank the same time. 
There dispute the facts which the evidence shows were 
about alleged defendant’s answer. 

The question then this case whether not deposit the 
name administrator estate, after the bank which such 
deposit was made has failed and been taken over the state com- 
missioner finance, can set off the sole heir such estate 
against note such heir owing him the bank, the evidence 
showing the estate free debt. The law, course, well 
settled that, when the commissioner took charge the assets the 
bank the 7th day March, 1927, took those assets subject 
all set-offs and counterclaims that might exist against the bank 
that time. Aab French (Mo. App.) 279 485, Merchants’ 
Ice Fuel Co. Holland Banking Co. (Mo. App.) (2d) 
1030. 

also true that depositor may, general rule, set off his 
deposit against his note due the bank. French, supra. 
the case last cited said: ‘‘The test the right set-off the 
mutuality the indebtedness; that is, the parties must owe each 
other the same capacity that judgment might recovered 
the same right each against the other. For example, individual 
debt cannot set off against partnership demand. Payne 
O’Shea, Mo. 129. debt due party guardian cannot 
set off against demand due him individually. Gansner Franks, 
Mo. 64. debt due party trustee cannot set off against 
individual debt. Harrison, Mo. 447; Smallwood 
al. Lafayette County, Mo. 450, 454.’’ 

has been pointed out that: ‘‘The trend all modern decisions 
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toward liberality the allowance set-offs the case insol- 
the party against whom the set-off claimed the end 
that only the true balance may required paid the repre- 
sentative the estate the insolvent. such receiver 
not assignee for valuable consideration the ordinary sense 
that term, and operation law the rights and property the 
bank pass him precisely the same condition and subject the 
same equities the corporation held them.’’ Funk Young, 138 
Ark. 38, 210 143, 144, 79, cit. 81. 

The foregoing principles law are applicable here. The question 
naturally arises, first, whether defendant had such interest 
the deposit himself have claim against the bank the time 
was taken over the receiver. The legal title the deposit was 
the administrator, but held only trustee for the defendant 
whom was vested the equitable title. Bell Farmers’ Traders’ 
Bank, 188 Mo. App. 383, 174 196; MeCracken 
Mo. App. 85; Richardson Cole, 160 Mo. 372, 182, Am. 
St. Rep. 479; People’s Savings Bank Hoppe, Mo. App. 449, 
111 1190; Todd James, 157 Mo. App. 416, 929. 

the People’s Savings Bank Case, supra, bank was said 
have the right recover against administrator having funds 
his hands belonging heir liable note the bank, the 
answer defendant administrator admitting nothing stood the 
way the heir’s title except assignment. Similarly, had the bank 
the case bar not gone into the hands the receiver, there 
doubt could, proper proceeding, have subjected the deposit 
the debt owed the bank defendant, appearing the estate was 
free debt and there being person having the right lay claim 
any part the deposit except defendant, the sole heir. 

seems inequitable that the bank should have such right and yet 
able assert that defendant had such interest the deposit 
would entitle him right set-off against the bank. The 
nearest case point which have discovered, after much search, 
83, Week. Rp. 294. That was case wherein the 
executor was held entitled set off deposit his name executor 
against his overdrawn personal account, where was 
legatee the estate which was executor; also appeared 
admitted fact that there was other person who could lay claim 
the fund, and that the estate was amply sufficient satisfy all 
claims and leave large residuary fund, although such facts were 
unknown the time the bank was closed. The opinion emphasizes 
the equity permitting set-off under such circumstances. the 
ease bar, the principal administration was the adminis- 
tration Missouri being merely ancillary thereto for the purpose 
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satisfying the inheritance tax laws Missouri. The money deposit 
the name the administrator was fact the money defendant 
and was money which the administrator had beneficial interest 
whatever. That money was the bank and used pay creditors 
the bank. was money which defendant was all times entitled 
sole legatee under the will and was left the bank only after 
request the bank’s president. There are and were claims 
against the estate other than taxes and administrator’s fees. De- 
fendant, least through his administrator, could have sued for this 
fund any time. was the real party interest, and his claim 
was sufficient, think, satisfy the rule mutuality. 
our opinion that justice and equity demands that defendant al- 
lowed set-off this deposit against his note. 

therefore hold this case should reversed and remanded, 
with directions enter judgment for plaintiff for the full amount 
the note and for defendant his counterclaim the sum 
$952.57 (being the amount the fund deposit, less the dividend 
$268.68 paid defendant since the bank went into the hands the 
commissioner finance), and that such amount allowed credit 


LOSS BONDS NOT COVERED INSURANCE 
POLICY 


Hanson National Surety New York Supreme Court, Appellate 
Division, 246 Supp. 357 


policy insuring against the loss bonds ‘‘through 
robbery, holdup theft any person whomsoever, while the 
property does not protect the insured where ap- 
pears that the insured’s messenger left certain bonds the office 
purchaser and returned later get certified check, when 
found that the purchaser had absconded with the bonds. The 
court pointed out that there was deliberate surrender the pos- 
session the securities the purchaser and stated that the lia- 
bility the insurance company terminated that moment, the 
actual theft occurring later. 


Appeal from order the Supreme Court, New York County, 
denying defendant’s motion dismiss complaint, defendant appeals. 

Order reversed, and motion granted. 

David Rumsey counsel (Henry Arnold with him brief; 
Rumsey Morgan, attorneys) for appellant. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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George Levin counsel (Krause Hirsch, attorneys) for 
respondents. 


FINCH, defendant appeals from order denying 
motion dismiss the complaint upon the ground that according 
the allegations the defendant not liable upon the bond upon which 
the action based. The cause action arises upon bond issued 
the defendant surety company, and more particularly upon Paragraph 
thereof, whereby the defendant undertook indemnify the plain- 
tiffs for any loss not exceeding $50,000 money securities 
whether common law statutory, embezzlement, 
robbery, holdup theft any person whomsoever, while the prop- 
erty transit within the United States transit without the 
United States, but within twenty (20) miles any the offices 
hereunder, and either case the custody any the 
insured’s partners any the employees any messenger tem- 
porarily employed, through negligence the part any such 
employee messenger having custody the property while transit 
aforesaid, such transit risk begin immediately upon receipt 
such property the transporting employee employees partner 
messenger temporarily employed, and end immediately upon 

The facts which plaintiffs claim render the defendant liable under 
the aforesaid provision the bond are follows: 

Plaintiffs received order for certain securities the value 
$19,300. They gave one their employees the securities ordered 
for delivery the purchaser its place business, which was 
located within twenty miles the office the insured. Plaintiffs’ 
employee delivered the securities the purchaser its place 
business, taking back written receipt which reserved title the 
securities the plaintiffs until payment certified check shall have 
been made therefor, and then the complaint alleges, upon the express 
understanding and agreement and between the plaintiffs and 
Baran Co., (the purchaser), and pursuant certain custom 
trade existing the stock brokerage business and stock security 
market that delivery and transfer would made the said 
property until and certified check cash the amount 
was delivered plaintiffs’ employee, and that thereafter, 
pursuant the said custom trade existing such transactions, 
which custom the defendant executing the bond aforesaid all 
times had knowledge, and pursuant agreement the plaintiffs and 
Baran Co., Inc., and the said custom the plaintiff’s employee re- 
turned the premises Baran Co., Inc., within short time after 
the surrender possession the property aforesaid, ‘‘pick up’’ 
certified check the amount above indicated, complete 
the transfer and delivery the property aforesaid; that upon return 
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plaintiffs’ employee found the premises Baran Co., Inc., aban- 
doned and deserted and that the property aforesaid had been removed 
and concealed, and the officers and representatives Baran 
had and disappeared. 

From the foregoing appears that there was deliberate sur- 
render possession the securities their point destination. 
Accordingly, under the express terms the bond, the risk the 
defendant was end. urged the plaintiffs that until the 
receipt payment for the securities there had been delivery, and 
that the securities should deemed transit until there had fact 
been such payment. support this contention plaintiffs rely upon 
the case Underwood Globe Indemnity Co. (245 Y., 111). 
that case messenger was deliver certain securities return for 
certified check. The securities were obtained from him means 
paper device which purported certified check, but was not. 
The court there held liable the surety company inasmuch the goods 
had been taken from the possession the messenger trick and 
device while they were still transit from the broker the customer. 
The distinctions between that case and the case bar are obvious. 
the Underwood case the transit was end the surrender 
possession, the transfer title and the payment, all which were 
simultaneous. Delivery was obtained the trick and device 
giving the messenger bogus certified check. the case bar the 
transit was ended, the delivery made and possession surrendered 
strict accordance with the instructions The theft 
subsequently occurred. 

the case bar, moreover, there present the bond term 
which was lacking the bond involved the Underwood case. Here 
the bond expressly limits and defines what shall constitute transit, 
namely, the physical transportation the securities between the 
receipt thereof and delivery destination, ‘‘such transit risk 
begin immediately upon receipt such property the transporting 
employee employees partner messenger temporarily employed 
and end immediately upon delivery thereof 

Plaintiff urges that the word delivery used the bond may 
changed from its ordinary meaning and given the technical mean- 
ing passing title only upon receipt certified check. 
would result straining the meaning this word out all pro- 
portion the ordinary natural meaning the word, and contradict 
instead harmonizing with the context. such construction 
indulged for the purpose creating liability upon the defendant 
where otherwise such liability exists. hold, therefore, that un- 
der the allegations the complaint the bar the defendant 
not liable under the bond for the loss the securities. 

follows that the order appealed reversed, with $10 
costs and disbursements, and the complaint dismissed, with $10 costs. 


Management Decedents’ Estates 


Banks andTrust Companies Executor, Administrator 
and Trustee Under Will 
JOHN EDSON BRADY 


This the tenth series articles which began the May, 1930, issue 


48. Title Executor Administrator. 

49. Appraisal and Inventory. 

§50. Provision Will Dispensing with Inventory. 

§51. Contents Inventory. 

§52. Time for Filing Inventory. 

53. The Appraisers. 

54. Assets. 

Discovery Assets and Compelling Their Surrender. 
56. Collection Assets. 


48. Title Executor Administrator. The general rule, apart 


from any statute, that neither executor nor administrator has, 
such, any inherent interest in, title to, control over the real 
property belonging the decedent. The title all real property, 
upon the death the decedent, vests immediately the heirs the 
decedent, where there will; or, where there will, the per- 
sons whom left the terms the will. Colwell, 
225 Rep. 573. 

stated recent California decision: ‘‘It well settled that, 
when the owner real property dies intestate, title the property 
vests immediately his heirs, subject 

Accordingly, except authorized statute the decedent’s 
will, the personal representative has right the possession real 
property belonging the decedent, has right sell it, create 
liens against it, receive the rents, deal with any way. 
common law the real property decedent was not even subject 
the payment his debts. 

executor frequently given powers over real estate the will 
and most jurisdictions statutes have been passed, giving either 
executor administrator the right take possession real 
property order apply assets the proceeds realized from its use 
during the period administration. For executor administra- 
tor ascertain his rights the real property the decedent, apart 
from the powers granted the executor the will, necessary for 
him consult the statutes his own particular jurisdiction. The 
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right executor administrator sell the decedent’s realty for 
the purpose paying debts legacies will taken detail 
subsequent article. 

Since the title real estate passes the heirs immediately upon 
the death the owner follows that the administrator under 
duty collect the rents and does not his capacity 
administrator; and, case the property happens unoccupied, 
under duty attempt find tenant. Lee Moore, Ga. 139 
922. 

New York statute which went into effect September 1930 
123 the Decedent Estate Laws), provides: ‘‘Power Adminis- 
trator Over Real Property. The administrator decedent who dies 
after the thirty-first day August, nineteen hundred and thirty, shall 
have power take possession the real property such decedent, 
and any interest therein, and manage the same and collect the 
rent thereof. Such administrator may sell, mortgage lease the same 
subject the limitations and the manner authorized the pro- 
visions article thirteen the Surrogate’s Court 

This statute considerably enlarges the powers New York ad- 
ministrators and facilitates the settlement estates where there 

The personal property decedent stands different basis 
from his real property. The common law rule, which still the gen- 
eral rule the subject, that title the personal property passes 
the personal representative the decedent, whether execu- 
tor administrator, and remains him until the estate settled 
distributed, until resigns removed. 

person died owning shares stock bank and being in- 
debted the bank. New York statute 66, Stock Corp. L.) pro- 
vides that, where stockholder indebted his corporation the di- 
rectors may refuse consent transfer the shares until the debt 
paid. was held that, since, upon the death the stockholder, 
title the shares was transferred operation law his executrix, 
the directors were bound, upon request, transfer the shares the 
executrix her representative capacity. Starbuck’s Estate, 

This rule that personalty passes the executor administrator 
but fiction the law, invented for the convenience and benefit 
His title qualified, not absolute, one. The title 
which passes the executor administrator known the legal 
title. The equitable beneficial title the next kin 
and legatees. The executor administrator mere trustee for those 
beneficially interested. This illustrated case where person 
died leaving will and having and the relative, who, 
under the statutes, was entitled the entire estate, disposed per- 
sonal property belonging the estate. was held that adminis- 
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trator, subsequently appointed upon the petition the surviving 
relative, could not recover the property disposed of. Cooper 
Hayward, Minn. 374, Rep. 172. 


§49. Appraisal and Inventory. One the first duties 
executor administrator, upon receiving his letters, far his ob- 
ligations the probate court are concerned, prepare ap- 
praisal the value such assets. The filing such inventory 
inventory frequently omitted and inventory filed 
unless required the action creditor, one the next kin 
someone else connected with the estate. However, for his own pro- 
tection for other reason, the filing inventory the execu- 
tor administrator the better course. 

The New York statute 195 the Surrogate’s Court Act), pro- 
vides: ‘‘The executor administrator, within three months after 
qualifying and after giving least five days’ notice personally 
mail the legatees next kin, residing the county the de- 
and posting notice three public places the town, city, 
where resided, specifying the time and place which the ap- 
praisement will made, must make true and perfect inventory 
all the personal property the decedent.’’ And §198 provides: 
the inventory must made and signed the ap- 
praisers, one which must retained the executor adminis- 
trator, and the other filed the Surrogate’s office within three months 
from the date the Notwithstanding these mandatory pro- 
visions, the filing inventory frequently ignored New York 
and executor administrator may proceed without performing 
this duty, unless the court orders the inventory filed. 

some instances, however, the filing inventory made 
obligatory. The West Virginia statute 41-1-14 Va. Code, 1931) 
provides: ‘‘No person shall permitted any means whatsoever 
avoid the appraisement and listing his estate herein provided, 
nor shall his personal representative permitted 

The object the inventory fix presumptively, though not 
conclusively, the items constituting the estate and their respective 
values and furnish reasonable basis upon which the accounting 
and liability the executor administrator shall proceed. 

The inventory presumptive evidence the value the assets 
Estate, 217 Supp. 341; open objection any person in- 
terested the estate. New York Hall’s Estate, 224 
Supp. 376, objections were filed accounting proceeding 

which certain leaseholds were inventoried $22,000 and the Surrogate 
decided that $69,000 was proper valuation. 
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§50. Provision Will Dispensing with Inventory. testator 
provision his will, exempt his executor from filing 
inventory. statute, requiring inventory filed, not enacted 
merely for the purpose imposing burden upon the executor. Its 
principal object protect the persons interested the estate and 
provide them with information concerning the assets the estate. 

Alabama decision, Parker Robertson, So. Rep. 418, 
appeared that will, after naming the testator’s son and daughter 
executors, provided, ‘‘I further direct that inventory appraise- 
ment shall required them was held, notwith- 
standing this provision the wiil, that was proper for the court 
direct the filing inventory, the instance grandson the 
testator, who was entitled share the estate. 

The statutes Iowa expressly provide that inventories ‘‘must 
filed all cases, notwithstanding the provisions any will the 
action any heirs devisees waiving the filing thereof, and ad- 
ministration shall until the same has been Code, 
3310. 


§51. Contents Inventory. The form and contents the in- 
ventory are usually prescribed statute. general, while the in- 
ventory should not set forth the assets needless detail, should 
sufficiently complete separate large items value and list them- 
selves such special classes property household goods, jewelry, 
wearing apparel, stock trade, cash, notes, mortgages, stock certifi- 
and other securities. has been held that the inventory need 
not list property held the decedent trust, property which the 
decedent had only life estate, claim for damages for the death 
the decedent. 

many the states statutes provide that real estate must 
the inventory. This because the power sale and 
other statutory powers which the executor administrator has over 
such property render proper that should included the in- 
ventory. common law, the inventory did not include real estate, 
and the insertion such property the inventory depends entirely 
statutory provision. The inventory should also include real 
personal estate which has been, the knowledge the executor 
administrator, fraudulently conveyed the deceased evade his 
but, the executor administrator does not know the 
fraud, cannot held liable for not inserting the inventory 
such estate. 

Connecticut case was held that real property, standing 
the name married woman the time her death, must in- 
the inventory, even though the husband was the equitable 
owner the property. Landano Landano, Conn. 142 Atl. Rep. 407. 
this case appeared that the husband had transferred the prop- 
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erty question his wife under agreement that she would re- 
convey upon request. 

There has been some discussion whether the inventory should in- 
clude property outside the state country where the executor 
administrator appointed. held England that the inventory 
need not contain effects out the country which the executor 
administrator appointed. But the United States has been 
held that the inventory should properly include assets another state, 
unless they are state where administration has already been 
granted, the plan being have all the assets the estate covered 
some regular administration. 

Where there are assets two states and becomes necessary 
appoint ancillary administrator state other than that the 
decedent’s domicile, the inventory the ancillary administrator should 
contain only the assets within the jurisdiction which his letters were 
granted and the inventory the executor administrator the 
testator’s domicile should include only property within the latter 
jurisdiction. Healy’s Estate, 134 Atl. Rep. 684. 

administrator was required include his inventory note 
under seal given him the decedent although more than twenty 
years had elapsed after the giving the note the time when the 
the accounting were filed. Burwell’s Estate, Pa. Super. 
Ct. 183. 

Missouri case [In Van Fossen, Mo. Rep. (2d) 
1076], was held that administrator must include his inventory 
and appraisement all the assets, including property sold, though 
the proceeds have been paid into the estate, and property which 
considered the administrator worthless. 


§52. Time for Filing Inventory. The time within which in- 
ventory must filed fixed statute and varies the different 
states. Three months after appointment the usual time allowed for 
the filing inventory, and generally permissible for the 
extend such time under proper circumstances. Three months the 
period prescribed Illinois, Massachusetts, Arizona, Montana, New 
York and several other states. This not the rule all states. 
Texas, for instance, the period sixty days; Pennsylvania and 
Ohio the inventory must filed within thirty days after administra- 
tion granted and Iowa only fifteen days are allowed. 

executor administrator fails file inventory within 
the time law, the court having jurisdiction the pro- 
ceedings, has power compel him file it. was said New 
York decision: ‘‘An executor required within reasonable time, 
after qualifying, with the aid appraisers, make true and per- 
feet inventory all the goods, chattels and credits his testator. 
This inventory shall filed with the Surrogate within three months 
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after the issue letters. this not done may compelled, 
the application creditor, person interested the estate, 
perform such duty; and case default may committed 


§53. The Appraisers. The appointment the appraisers pro- 
vided for the statutes each state. some states the appoint- 
ment made upon the application the executor administrator. 
others the appointment made the court the clerk the 
without any application being made. The number appraisers 
usually two three. They are generally required sworn and 
they are allowed compensation, paid the estate, rate specified 
statute, left the discretion the court. 


§54. Assets. One the primary duties executor ad- 
ministrator the collection the assets the estate for the benefit 
the next kin and legatees. The neglect failure 
executor administrator this respect has many re- 
sulted personal liability. is, therefore, necessary that the execu- 
tor administrator know what are the assets the estate. The 
term assets has been defined all property subject the payment 
the decedent’s debts. Agee Saunders, Tenn. 157 Rep. 64. 

already stated, common law, real property belonging 
decedent descended, immediately his death, his heirs, those 
whom left his will and was not subject the payment 
his debts. Hence realty was not regarded asset and the execu- 
tor administrator had power over it. Modern statutes, however, 
usually permit the lands decedent subjected the payment 
his debts when his personal estate insufficient and effect treat 
real estate assets administered like manner personalty. 

some jurisdictions provided statute what shall con- 
stitute the assets decedent’s estate. would impossible 
give all the statutes covering this matter, but the New York pro- 
visions will serve illustration. 

Section 314 the New York Surrogate’s Court Act provides that 
word ‘assets’ signifies personal property applicable the pay- 
ment the debts and funeral expenses decedent.’’ 

Section 202 the same act provides: ‘‘The following shall 
deemed assets and the executors administrators, ap- 
plied and distributed part the personal property the testator 
intestate, and included the inventory: 


Leases for years; lands held the deceased from year 
year; and estates held him for the life another person. 

The interest remaining him, the time his death, 
term years after the expiration any estate for years therein, 
granted him any other person. 
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The interest lands devised executor for term 
years for the payment debts. 

Things annexed the freehold, any building for the 
purpose trade manufacture, and not fixed into the wall 

The growing the land the deceased the time 
his death. 

Every kind produce raised annually labor and 
vation, except growing grass and fruit ungathered. 

Rent reserved the deceased which had accrued the time 
his death. 

Debts secured mortgages, bonds, notes bills; accounts, 
money and bank bills, other circulating medium, things action, 
and stock any corporation joint-stock association. 

Goods, wares, merchandise, utensils, furniture, cattle, pro- 
visions, moneys unpaid contracts for the sale lands, and every 
other species personal property not hereinafter excepted. Things 
annexed the freehold, building, shall not the ex- 
ecutor, but shall descend with the freehold the heirs devisees, 
except such fixtures are mentioned the fourth subdivision 
this section. The right heir any property, not enumerated 
this section, which the common law would descend him, 
not impaired the general terms this 


Peck Watson, Ga., 142 Rep. 450, the court said: ‘‘In 
this state both real and personal property are assets pay debts and 
devise legacy passes title the property devised bequeathed 
until the assent the given the devise legacy.’’ 

held that, where debtor appointed administrator executor 
the estate his creditor the debt becomes asset the hands the 
executor administrator and he, such, becomes liable for it, for 
much money his hands the time the debt becomes due. 

The profits illegal business not constitute asset 
estate. Shong Shee, Mass., 150 Rep. 225. this the 
decedent had his lifetime illegal practice medicine 
and his administrator continued the business after the decedent’s 
death. was held that the profits the business coming the ad- 
ministrator could not regarded asset the estate and that 
could not compelled account for them the decedent’s heirs. 


§55. Discovery Assets and Compelling Their Surrender. 
the very beginning his duties representative (executor ad- 
has obtained possession knowledge all the personal property 
the deceased. may have good reason believe that certain prop- 
erty the possession others really belonged the deceased 
the time his death. may have positive evidence the fact; 
but might able obtain such evidence through proper legal 
proceedings. 
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The proceeding obtain possession such property commonly 

‘‘discovery and generally provided for 
statute. 

New York decision was said: ‘‘The right executor 
administrator compel discovery the decedent’s property 
not new one. has history recorded legislation and decision. 
For many years the law was that such proceeding there could 
trial title. opposing claim title was put forward 
sworn answer, the proceeding was dismissed. amendment 
the statute 1903 empowered the surrogate determine whether 
the adverse claim had substantial basis. Unless found frivo- 
lous, left the parties action. The last amendment 1914 
permits trial title. necessary jury may summoned. De- 
livery may then decreed the title may found.’’ 
Heinze’s Estate, 224 120 Rep. 63. 

Each state, course, has its own statute regulating the recovery 
concealed assets. The New York statute (§205 the Surro- 
gate’s Court Act) typical and reads follows: ‘‘An executor 
administrator may present the surrogate’s court from which letters 
were issued him, petition setting forth knowledge, informa- 
tion and belief, any facts tending show that money other 
personal property which should delivered the petitioner, 
included inventory appraisal, the possession, under 
the control within the knowledge information person who 
withholds the same from him; who refuses impart knowledge 
information may have concerning the same, disclose any 
other fact which will aid such executor administrator making 
discovery such property, and praying inquiry respecting it, 
and that the respondent may ordered attend the inquiry and 
examined accordingly, and deliver the property his 
trol. The petition may accompanied affidavit other 
written evidence, tending support the allegations thereof. the 
surrogate satisfied, the papers presented, that there are rea- 
sonable grounds for the inquiry, must make order accordingly, 
which may made returnable forthwith, future time fixed 
the surrogate, and may served any time before the hearing. 
Service thereof must made delivery certified copy thereof 
the person persons named therein and the payment, tender, 
each the sum required law paid tendered wit- 
ness who subpoenaed attend trial surrogate’s 

The Missouri statutes (Revised Stat. 1929, 63) provide: ‘‘Pro- 
ceedings discover assets. the executor administrator, other 
person interested any estate, file affidavit the proper court, 
stating that the affiant has good cause believe and does believe that 
any person has concealed embezzled, otherwise wrongfully 
withholding any goods, chattels, money, books, papers evidences 
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debt the deceased, and has them his possession under his 
eontrol, the court may cite such person appear before and compel 
such appearance attachment.’’ 

Under 65, the person cited refuses answer the interroga- 
tories, may committed jail. 

The Kansas statutes (§§ 4683, 4681, General Statutes 1915) 
provided that the probate court, acting upon the petition 
executor, administrator other person interested estate, 
should find that any person had concealed, embezzled conveyed 
away any property belonging the estate, the court might compel 
the delivery such property the executor, administrator other 
interested person attachment. 

Under this statute the widow deceased person began pro- 
against the brother the decedent, claiming that certain 
property belonging the estate was his possession and was being 
wrongfully held him. The court found that the brother was 
guilty charged and ordered him return the concealed property 
the administrator. Upon the brother’s failure comply with the 
order the court, order attachment was issued and was 
jail for contempt until the order should obeyed. 

The present proceeding was application the brother for 
writ habeas corpus, claiming that the order imprisonment was 
void. his behalf was contended that, under the statute, the 
probate court has the power hold examination the con- 
cealment property, but had power compel its production and 
return attachment. 

holding that the order imprisonment was valid, the court 
said: ‘‘The primary and principal purpose this statute pre- 
serve and protect the property estates that may not lost. The 
probate court required when property withheld from the ad- 
ministrator other proper custodian. cause restored 
such person. This convenient and appropriate tribunal for such 
purpose, and has been clearly and expressly authorized perform 
this duty. does not seem reasonable that such duty would 
imposed upon the probate court without power enforce the neces- 
sary orders accomplish that end. Without such power the statute 
would useless. The statute positively authorizes the use 
attachment with which enforce the order and this what the 
court result this decision the decedent’s brother re- 
mained, for the time being, jail. parte Moran, Kans. 615, 
112 Pac. Rep. 94. 


§56. Collection Assets. The rule which requires executor 
administrator collect without delay the assets the estate one 
which strictly enforced. has the right and should take into 
his possession custody all the personal chattels, even though 
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specifically bequeathed, and proceed collect all claims and debts due 
the estate. Millen Kavanaugh, Mass., 167 Rep. 291. 

Swanberg National Surety Co., Mont., 283 Pac. Rep. 761, the 
court said: ‘‘The duties imposed upon administrator, qualifying, 
are collect and take into possession the assets the estate, pay the 
debts the decedent and the costs administration, settle the 
estate without undue delay and distribute the 

the duty executor proceed promptly collect debt 
due the estate even though the debtor named legatee the 
will and his legacy amounts more than the indebtedness. Grover’s 
Will, Wis., 222 Rep. 228. 

Minnesota case appeared that the president bank was 
appointed administrator estate. Prior the appointment 
auction sale the decedent’s property was held, the the 
bank acting clerk. The cashier deposited the proceeds amounting 
about $2,800 special account the bank and remained 
that account for about six months, when the bank failed. was 
held that was the administrator’s duty collect the money and 
that, the estate eventually lost anything through his neglect 
should held accountable. Ness’s Estate, Minn., 230 
Rep. 272. 

rigorous the rule requiring executor administrator 
take possession the whole the personal estate the decedent 
and account for it, that may applied the due course ad- 
ministration that, case where testator had directed that cer- 
tain sealed parcels should delivered his executor, unopened, 
the persons whom they were directed, was held that the ex- 
ecutor could not safely obey the instructions his testator. This 
was the ground that, should called upon make in- 
ventory, could not make oath without knowing what the 
contained and should deliver the would 
thereby assent them legacies and then, there should not 
enough assets pay the debts would guilty devastavit 
(wasting the estate), Hayes Hayes, Eq. 461, Atl. Rep. 
634. 

(To continued) 
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